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Introduction 

 

This determination report arises from a number of special legislative provisions in relation to 

quarries.  These are; Section 261A of the Planning and Development Acts, the Environment 

(Miscellaneous Provisions) Act 2011, and the EU (EIA & Habitats) Regulations 2012.   These 

provisions were commenced on 15 November 2011, with a maximum 9 months allowed for 

completion. 

 

Guidelines were issued in January 2012 by the Minister for the Environment, Community and Local 

Government to planning authorities and An Bord Pleanála (the Board) pursuant to section 28 of the 

Planning and Development Act 2000 (as amended).   Further Supplementary Guidelines were issued 

in July 2012. 

 

This special provision made for quarries effectively provides that, for a very limited period, certain 

quarries with retention/EIA/Habitats issues will be permitted (and in fact required) to apply for 

substitute consent without having to prove exceptional circumstances.   This is a last opportunity for 

certain quarries with legal issues/operating beyond their consent to regularise their status. 

 

Section 261A requires the planning authority to determine which quarries in its administrative area 

would, having regard to the dates of implementation of the EIA Directive and the Habitats Directive, 

respectively, have required an EIA, or an appropriate assessment in relation to possible effects on the 

integrity of a European site, but which were not subject to such assessment/determination. 

 

The Guidelines require the Planning Authority to compile a complete list of all relevant quarry 

developments within the area, based on every available source of data, such as: 

• The planning register, in relation to permissions granted, 

• The section 261 register (showing the position as of 2004/2005), 

• Planning enforcement records, 

• Information from members of the public, including any submissions received in response to 

the public notice, 

• Rateable valuation records, 

• Aerial photos or maps (if available), and 

• Local knowledge from planning authority staff, particularly staff dealing with specific areas 

within a county. 

 

The availability of the above data sources was explored for all quarries.   All available data was 

compiled, examined and evaluated in accordance with the Guidelines issued.   A separate report has 

been prepared for each of the relevant quarries in the county.   This report relates to the quarry 
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operated by Shillelagh Quarries Limited on lands at Aghfarrell, Brittas, County Dublin.
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General Overview 

 

The Shillelagh quarry is located c. 2.5 kilometres to the east of Brittas village on the north facing 

slopes of Butter Mountain (465m) within the townland of Aghfarrell.  It lies on the southern side of a 

narrow valley between Butter Mountain to the south and Knockannavea to the north. The Kilsaran 

quarry is located on lands at Aghfarrell on the opposite side of the valley, to the north of the 

Shillelagh quarry. The valley is drained by the Brittas river which flows southwards to the 

Poulaphouca Reservoir, but is also connected to the Camac river catchment to the north via a 

constructed watercourse linking the river to the Brittas Ponds.  A tributary stream rising on the 

western side of the Shillelagh quarry lands flows northwards to join the Brittas river. The stream 

marks both the western edge of the quarry lands and the county boundary with County Wicklow. The 

quarry entrance is located on the L4382 Wicklow County local road. Traffic accessing the quarry 

from the Brittas direction uses the R 114 which links Brittas to Bohernabreena further to the east. 

There are a number of dispersed residential properties located along the R 114 and on local roads in 

the vicinity of the quarry lands.       

 

[ Appendix 1  Location Map and S. 261 site layout plan]              

 
The existing quarry excavation covers an area of c. 30.27 hectares extending from the 325mOD to 

425mOD contour lines, and the existing quarry floor lies at c. 320mOD. The quarry lands to the 

south of the existing excavation lying between the 425mOD and 450mOD contour lines appear to 

have been prepared for future excavation by the cutting of drainage channels. A large berm has been 

erected along the western side of the quarry excavation for the purpose of storing overburden. A 

second berm erected along the western side of the quarry lands to the north of the quarry excavation 

area was the subject of a refusal of planning permission for its retention under register reference 

S99A/0016.  Weathered rock and other debris have been deposited on an adjacent field located 

within the registered quarry lands to the north east of the quarry excavation area. 

 
The Shillelagh quarry lands are located within an area designated Zoning Objective ‘H’ under the 

South Dublin County Development Plan 2010-2016, with the objective to “To protect and enhance 

the outstanding natural character of the Dublin Mountain Area”. Extractive industry is ‘open for 

consideration’ in the ‘H’ zone, but is not permitted above the 350mOD contour line. It appears from 

aerial photography flown in the period 1972 to 1995 that the quarry excavation exceeded the 

350mOD contour c. 1990. 

 

The quarry is visible over a wide area as a prominent scar on the landscape and a discordant feature 

in the context of the smooth rounded topography and mountain heath and woodland character of the 

surrounding landscape. Views towards the quarry lands from public roads in the vicinity are 
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indicated on the relevant development plan map to be protected in accordance with Policy LHA2 as 

detailed in the South Dublin County Development Plan 2010-2016.  

[Appendix 2 Relevant extracts from County Development Plan 2010-2016] 

 
There are two Special Areas of Conservation (Wicklow Mountain SAC and Glenasmole Valley 

SAC), located c. 1.5 kilometres to the east and southeast of the quarry respectively, and there are 

proposed Natural Heritage Areas located within 3 to 4 kilometres to the west (Slade of Saggart) and 

north (Lugmore Glen). Lands at Gortlum c. 2 kilometres to the east are feeding grounds for Greylag 

geese, which is a protected bird species under the designated Special Protection Area for Birds at 

Poulaphouca reservoir in County Wicklow.  

 

[Appendix 3 Map illustrating sites of nature conservation interest] 

 

A comprehensive view of the Shillelagh quarry and its surroundings is provided in the oblique aerial 

photography flown in August 2005.  

 

[Appendix 4 Oblique aerial photography 2005] 

 
 
Relevant Planning History  
 
Reg. Ref. SD07A/0276 
Planning permission was refused on appeal on 24 December 2010 for development comprising the 
following: 

• Continuance of use of the existing quarry on lands that have been used for this purpose 
since before 1st October 1964 on a site registered under Section 261 of the Planning and 
Development Act 2000 (Quarry Reference SDQU05A/1);    

• all existing ancillary facilities including the existing processing plant (crushing and 
screening plant), overburden storage areas, stockpile areas, water management system and 
the truck/vehicle parking area;    

• extension of the existing quarry extraction area by 4.2 hectares, within the registered area, to 
give a total extraction area of 15.5 hectares within an overall application area of 28.1 
hectares;    

• provision of a wheelwash and hydrocarbon interceptor; and 
• landscaping and final restoration of the site.   
 

Reasons for refusal (An Bord Pleanála Reference Number: PL 06S.231371): 
1. On the basis of the submissions made in connection with the planning application and the 

appeal, the planning history of the site, High Court Judgement Reference Number [1978] 
ILRM 85 (Frank Patterson and Emily Patterson v. Martha Murphy and Trading Services 
Ltd.), and available aerial photography, the Board is not satisfied that the existing quarrying 
operations presently conducted on site, commenced prior to the appointed day, namely, 1st 
October, 1964, nor are they authorised by a grant of planning permission. Accordingly, the 
Board is precluded from considering a grant of permission for the proposed development in 
such circumstances. 

 
2. Having regard to:- 

(a) the planning history of the site, 
(b) High Court Judgement Reference Number. [1978] ILRM 85 (Frank Patterson and Emily 

Patterson v. Martha Murphy and Trading Services Ltd.), 
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(c) the nature, scale and extent of activities carried out on site, 
(d) the provisions of Section 261 of the Planning and Development Act, 2000, as amended, 

and 
(e) the judgment of the European Court of Justice in Case C-215/06, Commission v. Ireland, 

delivered on the 3rd day of July, 2008, in which it was held that the retention permission 
system, as it applies in Irish law to projects that are required to be subject to Environmental 
Impact Assessment under the EIA Directives, does not comply with the Directives, it is 
considered that, as the proposed development for which permission is sought is of a class 
that requires Environmental Impact Assessment in accordance with the requirements of EU 
Directive 85/337/EEC (as amended) and that it includes a significant element of retention 
permission, the Board is, therefore, precluded from considering a grant of planning 
permission in this case. 

 
Reg. Ref. S99A/0016  
Planning permission was refused by South Dublin County Council on 22 November 1999 for 
retention of an earth embankment at Shillelagh Quarries for the following reasons: 

1. The present quarrying operations on site are unauthorised development in that a planning 
permission has not been granted nor were the present operations operating prior to October, 
1964. As such, it is considered that the retention of an earth embankment which serves the 
unauthorised development cannot be permitted. 

2. It is considered that the proposed development of an earth embankment in an area zoned to 
protect and enhance the outstanding natural character of the Dublin Mountain Area would 
be contrary to the policies and objectives of the South Dublin County Development Plan 
1998 as the development would not protect nor enhance the natural character of the area and 
would be seriously injurious to the amenities of the area and property in the area. 

3. A satisfactory stability report for the earth embankment has not been submitted. The earth 
embankment therefore must be considered to pose a possible threat to public safety as its 
stability cannot be guaranteed. 

4. The treatment of watercourses in the area has not been addressed following a request for 
Additional Information in that regard. As such the proposed development may cause serious 
water pollution. 

5. The full extent of the quarrying operation on site has not been submitted, nor has an 
embankment stability report, or proposals to treat watercourses in the area. As such it is 
considered that the application for permission is not sufficiently detailed. 

 
The decision of the planning authority was not appealed. 
 

[Appendix 5 Planning history documents] 

 
 
 
Enforcement History: 

Ref. S1560:   
File opened in 1994   
Description of unauthorised development: construction of a roadway  
Further complaint received in 1999 in relation to operation of unauthorised quarry  
Surveys of quarry carried out on 29/11/2001 and April 2004 
June 2005 decision made to hold further enforcement in abeyance pending consideration of 
application for registration of quarry. 
 
Ref. S4778 
Description of unauthorised development: Dumping of waste materials on former agricultural fields. 
Warning letter issued on 11 October 2006 
File closed in February 2010 – Development deemed to be exempted. 
 
Ref. S6004  
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Description of unauthorised development: Illegal quarrying and dumping subject to ABP appeal 
PL.06S.231371 
File opened March 2009 
Awaiting outcome of legal action against decision of An Bord Pleanala on planning application. 

 

[Appendix 6 Planning enforcement history documents] 

 

 

Section 5 Referrals 

PL.06S.RL2473 – Whether intensification of use of quarry, use of explosives, laying of material for a 

road and a new entrance are or are not development or are or are not exempted development:- 

An Bord Pleanala determination; 
• insufficient evidence was available to make a decision on the roadway and entrance 
• the intensification is development and not exempted development 

 

[Appendix 7 An Bord Pleanala S.5 determination PL.06S.RL2473 

 

 

Environmental Health Officer Report 

One complaint has been received about this quarry. The complaint was in 2005 and was about dust. 

There is no asphalt plant on this site. 

 

 

 

Section 261 Registration of Shillelagh Quarry   

Information relating to the Quarry operated by Shillelagh Quarries Limited at Aghfarrell, Brittas, Co. 

Dublin, was received on 20 April 2005 and was duly entered in the Planning Register under Register 

Reference SDQU05A/1.  By order dated 18th April 2006 a statutory notice was served by the 

Council under Section 261(7) on Shillelagh Quarries Limited requiring the submission of a planning 

application and EIS in respect of the quarry at Aghfarrell.  Information relating to the section 261 

registration of the quarry is summarised in Table 1. 

Table 1 S. 261 outline details Shillelagh Quarry 

Owner / Operator Shillelagh Quarries Ltd. 
Register Reference Number SDQU05A/1 
Site Area  48 ha. 
Extractable Area 27 ha. 
Aggregates Extracted Shale 
Annual Output  500,000 tonnes 
Planning Status Pre-1964 

 

 

Section 261A Submissions 
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A total of 92 submissions received relate to the Shillelagh quarry. Of these 89 were positive 
observations which claim that the quarry provides an important source of aggregate for the 
construction sector as well as providing direct and indirect employment.  Most of the observers have 
been living in the vicinity of the quarry for years, and it is claimed that the quarry has not affected 
residential amenity or had significant environmental effects.  For these reasons the continued 
operation of the quarry is supported. 
 
Submission No. 45, by Tim Paul Director, SLR Consulting Ireland on behalf of Shillelagh Quarries 
Limited, states that Shillelagh Quarries Ltd is currently engaged in court proceedings (Record 
No.2011/154JR) with An Bord Pleanala in relation to the Board’s decision to overturn the grant of 
planning permission by the Planning Authority.  It is submitted in that regard that it would be 
appropriate to await the outcome of these proceedings before a determination is made on whether an 
application for substitute consent be made. 
 
Submission No. 46 by Michael McCoy, Secretary Dublin Mountain Conservation and Environmental 
Group, states that permission granted by the Planning Authority to Shillelagh Quarries Limited 
(SDQU05A/1) is “Ultra Vires”.  That the Planning Authority failed to carry out a full investigation of 
the unauthorised quarry.  It also failed to request from Shillelagh Quarries Limited proof of pre-1964 
status, ownership of land etc. despite knowing that it was an unauthorised quarry. 
 
Submission No. 91 by William M. Collins states that the Shillelagh Quarry is illegal. The application 
made under S. 261 was not properly considered and false information was submitted with regard to 
ownership of lands contained in folios which no longer existed and where unauthorised development 
was taking place. 
[see Appendix 8: S261A Public Notice and Submissions received] 

 

Section 261A Determinations / Decisions 

 
In accordance with the requirements set out in Section 261A, the planning authority will, following 

an examination of each quarry, issue a notice of its determination or decision regarding each of the 

following as appropriate: 

 
I A decision regarding whether the quarry is authorised; 
 

II  A determination as to whether development was carried out after 1 February 1990 which 

 development would have required, having regard to the Environmental Impact Assessment 

 Directive, an EIA or a determination as to whether an EIA was required, but that such an 

 assessment or determination was not carried out or made; 

 

III A determination as to whether development was carried out after 26 February 1997, which 

 development would have required, having regard to the Habitats Directive, an appropriate 

 assessment, but that such an assessment was not carried out; 

 

IV A determination as to whether the development commenced after 3 July 2008; 

 

V A decision regarding whether the registration requirements of section 261 were complied 

 with. 
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Section 261A of the Planning and Development Act, 2000 and related provisions - Guidelines 
for Planning Authorities  
 
Guideline to planning authorities were issued by the Minister for the Environment, Community and 

Local Government in January 2012, pursuant to section 28 of the Planning and Development Act 

2000, as amended. Supplementary Guidelines issued in July 2012 reflect amendments to section 

261A as detailed in the European Union (Environmental Impact Assessment and Habitats) 

Regulations 2012, (S.I. No. 246 of 2012), effective from 9 July 2012. For ease of reference relevant 

extracts from the guidelines (as amended) are reproduced in related sections of this report. 
 

 

Definition of ‘Quarry’ 

In accordance with Section 2(1) of the Act of 2000 as amended by Section 16 of the Environment 

(Miscellaneous Provisions) Act 2011, the term ‘quarry’ has the meaning assigned to it in section 3(3) 

of the Mines and Quarries Act 1965. This provides that a ‘quarry’ includes “any place on the surface 

surrounding or adjacent to the quarry occupied together with the quarry for the storage or removal of 

the minerals or for the purposes of a process ancillary to the getting of minerals including the 

breaking, crushing, grinding, screening, washing or dressing of such minerals but subject thereto 

does not include a place at which any manufacturing process is carried on”.  

 

 

Information Sources 

This assessment for the purposes of Section 261A of the Planning and Development Acts 2000-2011 

is based on information available at the time of writing. The principal sources drawn upon include 

the available council records, particularly those relating to planning applications, and documents 

submitted in relation to the Section 261 registration of quarries from 2005 to the present date. Other 

sources / documents are used as appropriate where they provide relevant information. In the absence 

of suitable historic mapping information in council records, historic aerial photography in the 

possession of the Council has been used as a basis for assessing the likely extent of development at a 

particular time.  

The best technology available to the council has been used in the examination of aerial photography 

in order to ensure that the information derived from such sources is reasonably accurate for the 

purpose of this review. Where a relevant source document is not available this is noted in the report, 

and the basis of any assumptions or estimations made in the absence of such documents is presented 

and explained. It should be noted that extensive searches have been carried out for any missing 

relevant source documents.   
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DECISION REGARDING WHETHER THE QUARRY IS AUTHORISED: 
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Section 261A(3)(a)(i): A decision regarding whether the quarry commenced operation prior 

to 1 October 1964, or whether planning permission was granted in respect of the quarry. 

 

The Quarry Guidelines (2012)  advise:  
 
3.3 Section 261A(3): Decision of the planning authority under subsection (3)  
Where the planning authority has made a determination under subsection (2)(a) in respect of a quarry 
that EIA, a determination in relation to EIA, or an appropriate assessment was required but not carried 
out/made, it must also decide the following in respect of the quarry:  

(a) whether the quarry at some stage obtained planning permission or whether it commenced 
operation prior to 1 October 1964 and  

(b) whether the quarry fulfilled the requirements in relation to registration under section 261 (if 
required to do so).  

 
In relation to (a), the planning authority will already have examined whether the quarry obtained a 
permission, or commenced prior to 1 October 1964, in making the determination under subsection 
(2)(a).  
 
It is important to note at this point that in order to fulfil the requirement at (a), the quarry just has to 
have commenced prior to 1964 – it does not have to be operating under a “pre-1964 authorisation” as 
outlined above: if the quarry was deemed, in respect of post-1990/post-1997 development as 
appropriate, to be operating under a “pre-1964 authorisation” it would not have been found to have 
required environmental impact assessment/screening/appropriate assessment in the first place and it 
would not therefore have been subject to a determination under subsection 2(a).  
 
Similarly in relation to the permission question, the requirement is just that a planning permission was 
granted at some stage, the requirement is not for the permission to be current, or for the development 
to be in accordance with the permission. 

 
(Section 261A of the Planning and Development Act, 2010 and related provisions - Guidelines for Planning Authorities Jan. 

2012 - page 11) 
 

 

Information submitted with the section 261 registration application states that quarrying operations 

commenced on the site in the 1930’s and that no planning permission was granted for the quarry 

under the planning acts. The quarry therefore appears to have been in operation since prior to 1 

October 1964. 

 

A High Court judgement delivered in May 1978 found that the nature and scale of the quarry 

operations being carried on in 1977 differed materially from those carried out previously and 

constituted a material change of use which requires planning permission.1 As no planning permission 

was subsequently obtained in that regard the quarrying operations since that time are therefore 

unauthorised.  The unauthorised status of the quarry was not a material consideration in the 

registration of the quarry. 

 

[Appendix 9 Patterson v Murphy, High Court 1977 No. 6215P (Costello J.) 4 May 1978] 

                                                 
1 Patterson v Murphy, High Court 1977 No. 6215P (Costello J.) 4 May 1978 



Section 261A Review of Quarries  

 Shillelagh Quarry  

 
 

Planning Department, South Dublin County Council. Page 20 

The quarry was registered under section 261 of the Planning and Development Act 2000 and a notice 

was subsequently served in accordance with S. 261(7) requiring the submission of a planning 

application and an EIS. A planning application and an EIS were duly submitted and registered under 

Reg. Ref. SD07A/0276. The proposed development comprised of the continuance of use of the 

existing quarry, all existing ancillary facilities, and extension of the quarry extraction area by 4.2 

hectares to give a total extraction area of 15.5 hectares within a site area of 28.1 hectares. A decision 

to grant permission was made by the planning authority on 23 September 2008. 

 

The decision was appealed and a decision to refuse permission was made by An Bord Pleanala on 

24th December 2010 under appeal reference PL 06S.231371.  The stated reasons are that the nature, 

scale and extent of the existing quarrying operations are materially different from the activities 

carried out on the site prior to 1st October 1964 and are not authorised by a planning permission, and 

are therefore unauthorised development, and the Board is precluded from considering a grant of 

permission for the proposed development in such circumstances. In addition as the proposed 

development is of a class that requires EIA in accordance with the EIA Directive, and includes a 

significant element of retention permission the Board is therefore precluded from considering a grant 

of planning permission, having regard to the judgment of the European Court of Justice in Case C-

215/06. 

 

The decision of An Bord Pleanala was the subject of an application to the High Court by Shillelagh 

Quarries Limited for a judicial review of the decision. A judgement of the High Court given on 6 

July 2012 upheld the decision of An Bord Pleanala to refuse a grant of planning permission for the 

quarry development as proposed under Reg. Ref. SD07A/0276. 

  

 

 

Conclusion  

 

Following an examination of the available information it is considered reasonable to conclude 

that the quarry at Aghfarrell operated by Shillelagh Quarries Limited is not authorised having 

regard to the findings of the High Court that the quarrying operations carried on in 1977 

differed materially from those carried on prior to 1 October 1964 and constitute a material 

change of use. Planning permission is therefore required under the Planning Acts for the 

continuence of such development, and no valid planning permission has been granted in that 

regard.  
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DETERMINATION IN RELATION TO ENVIRONMENTAL IMPACT ASSESSMENT 
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Section 261A(2)(a)(i):  Determination in relation to Environmental Impact Assessment  

 

Whether development was carried out after 1 February 1990 which development would have 

required, having regard to the Environmental Impact Assessment Directive, an environmental 

impact assessment or a determination as to whether an environmental impact assessment was 

required, but that such an assessment or determination was not carried out or made. 

 
 

The Quarry Guidelines (2012)  advise:  
 

3.2.1 General 
Under subsection (2)(a), as amended by Regulation 16 of the European Union (Environmental 
Impact Assessment and Habitats) Regulations 2011 (SI 473 of 2011), a planning authority is 
required to examine each quarry in its administrative area to determine whether  

development was carried out after 1 February 1990 which development would have 
required, having regard to the Environmental Impact Assessment Directive, an 
environmental impact assessment or a determination as to whether an environmental 
impact assessment was required, but that such an assessment or determination was not 
carried out or made 

 

3.2.2 Development after 1 February 1990/26 February 1997 
 
Making the determinations referred to above will require a planning authority to firstly make the 
best assessment it can of the scale of the development that has taken place after 1/2/1990 in 
relation to the EIA Directive and after 26/2/1997 in relation to the Habitats Directive.  

 
(Section 261A of  the Planning and Development Act, 2010 and related provisions - Guidelines for Planning Authorities 
Jan. 2012 page 6) 
 

 
 

Drawing RFI 01 dated September 2005 submitted in relation to the S. 261 registration of the quarry, 

illustrates the location of the existing quarry including the extraction area  (c. 11.95 ha.) and the 

overall workable area (c. 27.0 ha.), within the Shillelagh Quarries Limited landholding (c. 48.5 ha.). 

The above drawing also illustrates a gravel pit at the northern end of the Shillelagh Quarries 

landholding. 

 

[Appendix 10 Drawing RFI 01 dated September 2005] 

 

The OS Map Ref. No 24-15, scale 1:2,500, revised 1969, used as a base map for the planning 

register, illustrates that a ‘gravel pit’ existed on the field at the northern end of the Shillelagh quarry 

lands at Aghfarrell in 1969. There is no indication on the OS map of any quarry on any other part of 

the relevant lands. Furthermore it is noted that features illustrated elsewhere on the 1969 edition 

map are not evident on the edition of 1935-38.  It appears to be reasonable to conclude on this basis 

that no quarry excavation existed on the relevant lands in 1969, and that the existing quarry is not a 

pre-1964 quarry. However it is noted that the application for registration under S. 261 indicates that 
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the quarry operation on the land commenced c. 1930’s, and this information formed the basis on 

which a notice was subsequently served under subsection 261(7)(a) requiring the submission of a 

planning application and EIS for the continuence of quarrying. 

 

[Appendix 11 OS Map Ref. No. 24-15, scale 1:2,500, revised 1969] 

 

Aerial photography flown in 1972 illustrates ground disturbance over an area comprising c. 1.44 

hectares on a portion of the lands at Aghfarrell which is within the quarry area as illustrated on 

drawing RFI 01. This feature appears to comprise the original quarry workings at this location. An 

examination of seven series of aerial photography flown at intervals over the period from 1972 to 

2009 illustrates the progressive extension of this feature in that period (see Table 2).  

 

[Appendix 12 Aerial photography 1972 – 2009] 

Table 2 Estimated increases in quarry area at the Shillelagh quarry 1972-2009  

Year of 
photography 

Estimated quarry area  
(hectares) 

Increase in quarry area  
(hectares) 

1972 1.42 nil 
1978 2.96 1.47 
1986 3.32 0.36 
1995 6.96 3.64 
2000 13.75 6.79 
2005 17.09 3.34 
2009 19.14 2.05 

 

 

The extent of the quarry area on 1 February 1990 is not known as no aerial photography is available 

for that year, and there are no maps or drawings available providing such information. From a 

comparison of aerial photography flown in the period up to 1986 it appears that the quarry area was 

confined to the three fields comprising 8.2 acres (c. 3.32 ha.) in that period.  Aerial photography 

flown in 1995 illustrates that the quarry area increased by c. 3.64 ha. (108%) in the subsequent 

period up to 1995. Having regard to the pattern of general economic activity in that period it is likely 

that most of the increase in the quarry area occurred in the period after 1990, and it appears to be 

reasonable to conclude that in 1990 the quarry lay largely within the area occupied by the quarry as 

illustrated in the aerial photography flown in 1986. 

 

The Quarry Guidelines (2012)  advise:  
 
3.2.3 Whether post 1990 and/or post 1997 development is authorised?  
When the planning authority has made an assessment of the amount of development that has taken 
place since 1 February 1990 and/or 26 February 1997 in the case of any quarry, it must decide 
whether EIA/appropriate assessment would have been required in respect of this development, but 
was not carried out. …………………………………………………………………………………. 
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Where the quarry has not got a planning permission it will necessary to decide, and this is the third 
point, whether the post-1990 and/or post-1997 development was authorised by a bona fide pre-1964 
use and so might be said to have a “pre-1964 authorisation”. Obviously the first step here is 
establishing whether the quarry commenced prior to 1 October 1964. Planning authorities will 
already have looked at the pre- or post-1964 status of quarries in the registration process which took 
place in 2004-2005 and accordingly information gleaned as part of this process should be the first 
port-of-call. However, other sources of information (see 3.2.1 above) should also be checked; 
planning authorities are, of course, required to consider submissions made in the 6-week period 
following the public notice published under subsection (1).  
 
Where the authority is satisfied that the quarry commenced prior to 1 October 1964 it must then 
further decide whether the post-1990/post 1997 development referred to above could reasonably 
have been envisaged in 1964 and so may be deemed to be authorised on the basis of its pre-1964 use: 
the courts have held that a quarry which commenced prior to 1 October 1964 may lawfully complete 
the quarrying which would have reasonably been envisaged when the quarry commenced. However, 
where the post 1990 development comprised quarrying in a direction that would not have been 
anticipated in 1964, this part of the quarry cannot be regarded as covered by the pre-1964 
authorisation.  
 
In determining whether post-1990 development was authorised by a bona fide pre-1964 use, the 
questions of intensification and abandonment may also be relevant. Where a pre-1964 quarry 
intensified post-1964 to such an extent that a material change of use took place, this essentially 
changed operation would not be deemed to be covered by the pre-1964 authorisation. Similarly,  
where a quarry which commenced pre-1964 became abandoned, in the legal sense, and re-
commenced at some point post-1964 without obtaining planning permission, this quarry cannot be 
regarded as being covered by the pre-1964 authorisation. “Abandonment” was defined in the case of 
Dublin Co. Council v. Tallaght Block Co. Ltd. (1982) as “where a previous use of land has not 
merely been suspended for a temporary and determined period but had ceased for a considerable 
time, with no evidenced intention of resuming it at any particular time”: the intention to abandon is 
therefore crucial. 
 

(Section 261A of the Planning and Development Act, 2010 and related provisions - Guidelines for Planning Authorities Jan. 

2012 pages 6-7) 
 

 

The Quarry Guidelines (2012)  advise:  

3.2.4 Environmental impact assessment  
 
Where a planning authority has determined that there has been post-1990 development which was 
not authorised by a planning permission or a pre-1964 authorisation (or which is not authorised by 
a permission granted under section 261(7)), the planning authority must then decide whether this 
post-1990 unauthorised development would have required EIA. In deciding whether EIA was 
required it will be necessary to refer to the relevant thresholds in place at the time the development 
was carried out and to decide whether, had an application for planning been made at the time, it 
would have required the submission of an EIS, having regard to the law in place at that time.  
 
The EIA Directive was transposed, insofar as quarries are concerned, by the European 
Communities (Environmental Impact Assessment) Regulations, 1989 (S.I. No. 349 of 1989) and the 
Local Government (Planning and Development) Regulations, 1990 (S.I. No. 25 of 1990), making 
EIA mandatory for new quarries in excess of 5 hectares.  
 
The second EIA Directive in 1997, 97/11/EC, introduced a requirement for EIA of changes or 
extensions to projects already authorised, executed or in the process of being executed, which may 
have significant adverse effects on the environment.  
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This was transposed into Irish law in the European Communities (Environmental Impact 
Assessment) (Amendment) Regulations, 1999, (S.I. No. 93 of 1999), which became operative on 1st 
May 1999, as  
“Any change or extension of development which would—  
(i) result in the development being of a class listed in Part I or paragraphs 1 to 12 of Part II of this 
Schedule, and  
(ii) result in an increase in size greater than—  

25%, or an amount equal to 50% of the appropriate threshold, whichever is the greater”.  
 
This means that after that date mandatory EIA was required for the extension of a quarry which 
brought the total quarry to in excess of 5 hectares and represented an increase of over 25% of the 
existing quarry, provided that the extension in itself exceeded 2.5 hectares.  
It should be noted that the term extension does not include the normal further development of a 
quarry within its authorisation (whether a planning permission or a “pre-1964 authorisation”).  
 
(Section 261A of the Planning and Development Act, 2010 and related provisions - Guidelines for Planning Authorities (Jan. 
2012) page 8) 

 

 

On the basis of the conclusion that in 1990 the quarry workings lay largely within the area of the 

quarry as illustrated in the aerial photography flown in 1986, it appears to be reasonable to conclude 

that the further extension of the quarry in the period 1990 to 2009 comprises of c. 15.82 hectares. 

Furthermore it appears that the quarry is unauthorised as no planning permission exists for such 

development, and the quarry is not a pre-1964 quarry as it has been judicially determined that the 

quarry development  that commenced c. 1977 constituted a material change of use with respect to 

quarrying operations carried out prior to that time. 

 

Having regard to the advice provided in section 3.2.4 of the Guidelines 2012, it is considered that, 

had a planning application been made for a proposed quarry development on the scale of the 

unauthorised quarry development carried out on the relevant lands in the period between 1990 and 

2009 comprising c.15.82 hectares, a mandatory EIA would have been required in that regard in 

accordance with the EIA Directive which came into force on 1 February 1990. 

 

 

 

Conclusion 

 

Following an examination of the information available it is considered to be reasonable to 

conclude, having regard to the EIA Directives, that the unauthorised quarry development  at 

Aghfarrell carried out after 1 February 1990,  required mandatory EIA in accordance with the 

EIA Directive which came into force on 1 February 1990 and that no environmental impact 

assessment was carried out in that regard. 
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Section 261A(2)(a)(ii) Determination in relation to Appropriate Assessment   

Whether development was carried out after 26 February 1997 which development would have 

required an appropriate assessment, having regard to the Habitats Directive, but that such an 

assessment was not carried out. 

 
 

The Quarry Guidelines (2012)  advise:  
 
Section 261A(2): Determination in relation to appropriate assessment  
Under subsection (2)(a), as amended by Regulation 16 of the European Union (Environmental Impact 
Assessment and Habitats) Regulations 2011 (SI 473 of 2011), a planning authority is required to 
examine each quarry in its administrative area to determine  

Whether development was carried out after 26 February 1997 which development would 
have required, having regard to the Habitats Directive, an appropriate assessment, but that 
such an assessment was not carried out 

 
(Section 261A of the Planning and Development Act, 2010 and related provisions - Guidelines for Planning Authorities Jan. 
2012 page 6) 
 
Furthermore: 
…….appropriate assessment is not required in respect of development authorised by a planning 
permission granted prior to 26 February 1997. Obviously therefore the planning register should be 
checked to find out whether any planning permission or permissions were granted in respect of the 
quarry, and what is the extent of the development authorised by the permission(s). Where it is 
established that any post-February1997 development is authorised by a pre-February 1997 planning 
permission no further action is required in respect of that quarry under section 261A.  
 
Where the quarry has not got a planning permission it will necessary to decide……. whether the post-
1997 development was authorised by a bona fide pre-1964 use and so might be said to have a “pre-
1964 authorisation”. 
 
(Section 261A of the Planning and Development Act, 2010 and related provisions - Guidelines for Planning Authorities Jan. 
2012 page 7) 

 
 
As concluded previously in relation to the examination of the quarry under section 261A(2)(a)(i) in 

relation to the EIA Directives, it is evident that the quarry at Aghfarrell operated by Shillelagh 

Quarries Limited has been extended in the period since 26 February 1997. There is no evidence that 

quarrying operations carried out on the lands since that date were authorised by a planning 

permission granted prior to 26 February 1997 or by a “pre-1964 authorisation.  Furthermore, the 

examination of the quarry development in relation to the EIA Directives concluded that the extension 

to the quarry carried out after 1 February 1990 required EIA or screening for EIA but that no such 

assessment or screening was carried out. Having regard to Section 5.3. of the Appropriate 

Assessment Guidelines 2009 (see extract below) an examination of the unauthorised quarry 

development carried out after the relevant date is therefore required under section 261A(2)(a)(ii), 

with regard to whether such development should have been subject to appropriate assessment and 

whether such assessment was carried out.  
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The Quarry Guidelines (2012)  advise:  
 
3.2.7 Appropriate assessment  
Where the planning authority has determined that development has taken place after 26 February 
1997 which was not authorised either by a planning permission granted prior to this date or by a 
“pre-1964 authorisation” it must then determine whether such development should have been subject 
to an appropriate assessment as to its possible adverse effects on the integrity of a European site. 
Planning authorities should refer to the Department’s Guidance for Planning Authorities on 
Appropriate Assessment of Plans and Projects in Ireland, December 2009. 
  
It is important to note that in making a determination as to whether an appropriate assessment was 
required planning authorities should do so on the basis of the designations (cSAC, SPA, etc) in place 
at the time the development was carried out. 
 
(Section 261A of the Planning and Development Act, 2010 and related provisions - Guidelines for Planning Authorities Jan. 
2012 page 10) 

 

 

Article 6 (3) of the ‘Habitats’ Directive 92/43/EEC states that;  

Any plan or project not directly connected with or necessary to the management of a Natura 

2000 site i.e. a Special Area of Conservation (SAC) or a Special Protection Area for Birds 

(SPA) but likely to have a significant effect thereon, either individually or in combination with 

other plans or projects, shall be subject to appropriate assessment of its implications for the 

site in view of the sites conservation objective.  

 

Article 6(3) therefore requires that an "appropriate assessment" be undertaken of the ecological 

implications of any plan or project that is likely to have an impact on a Natura 2000 site.  

 

Statutory requirements relating to Appropriate Assessment are set out in Part XAB of the Planning 

and Development Act 20002. 

 

Section 5.3. of the Appropriate Assessment Guidelines3 outlines the types of projects and 

developments that will require consideration for AA. In summary these include (inter alia): 

• All development that requires a planning permission process (either through the planning 

authorities or An Bord Pleanála), including those that require an EIS to be carried out 

(above- and sub-threshold). 

• Exempted development either within a Natura 2000 site or which could potentially have 

 a significant effect on Natura 2000 sites, including excavation of trial holes and other 

 site/ground investigations; 

• All other local authority authorised ‘projects’ – waste permits, discharge licenses, 

 recreation and amenity projects and road works. 

 

                                                 
2 as inserted into by Section 57 of the Planning & Development (Amendment) Act 2010 
3 Appropriate Assessment of Plans and Projects in Ireland - Guidance for Planning Authorities” (DEHLG 2009) 
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In the screening of a Proposed Development for AA Section 5.5.1 of the guidance document advises 

that applications for permission where, from the nature, size and location of the development it is 

clear that an AA will be required, are more likely to be located within or close to, or upstream of, or 

in the catchment of, a Natura 2000 site, and have the clear potential to have a significant effect on a 

Natura 2000 site. 

 

Section 2.1.2 of the Appropriate Assessment Guidelines advises that:  

“An application for retention could fall within the definition of project but must be treated 

with particular caution to ensure that an unauthorised development that has damaged or is 

likely to damage the integrity of a Natura 2000 site will not be approved subsequently. Article 

6(3) establishes a procedure whereby a plan or project may be authorised only to the extent 

that it will not adversely affect the integrity of the site. In the same way as the EIA Directive, 

Article 6(3) seeks to prevent activities which would be likely to damage the environment from 

being authorised without prior consideration and assessment of their effects. This involves 

prior screening and AA. Retrospective assessments are not favoured by the case law of the 

ECJ, as they raise obvious questions regarding compliance.” 

 

There are a variety of processes, projects and activities associated with quarrying (authorised or 

otherwise) for which an operator may not normally require subsequent planning permission e.g. the 

relocation of plant and equipment associated with ancillary quarrying activities within the subject 

site, the replacement or upgrading of plant/ machinery, modifications to storage or disposal of waste 

water from washing, the extension or realignment of internal haul routes etc..   

 

It is considered however, that some such activities, projects or changes in practices associated with 

quarrying could have potential to impact negatively on the Natura 2000 network depending on the 

location of the quarry, the nature of the changed activity and the presence of ecological corridors to 

protected sites.  It is considered that under the broad understanding of Article 6(3) of the Habitats 

Directive, such activities would require a screening for Appropriate Assessment.   

 

If such changes or modifications to work practices are indeed regarded by operators or deemed by 

Planning Authorities not to be subject to planning permission, the obligation to address screening for 

AA would still lie with the quarry landowner/ operator.   

 

There is no record of the Planning Authority having been consulted regarding such matters in 

relation to this quarry, and there is no baseline information or evidence available to the Planning 

Authority on this issue. This issue would therefore be considered to be beyond the remit of the 

Planning Authority in respect of this review. 
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South Dublin County has two areas designated as SACs but has no designated SPAs. Both of the 

County’s SACs are located in the Dublin Mountains, bordering with County Wicklow – Glenasmole 

Valley SAC and a portion of the larger Wicklow Mountains SAC. (see Appendix 3 for locations of 

nature conservation sites) 

 

The Habitats Directive requires that an assessment also be undertaken to discern if any impacts are 

likely to arise on Natura 2000 sites in the proximity of the County by virtue of any plan or project 

implemented within the County. This is also taken to include potential downstream effects. There are 

two SPAs in County Wicklow which are close to the borders of South Dublin County: the Wicklow 

Mountains SPA (Site Code 4040) and Poulaphouca Reservoir SPA (Site Code 4063).  

 

All of the streams and rivers in South Dublin County, apart from the Brittas River (which flows 

southwards, exiting the County and draining into Poulaphouca Reservoir nearby in County 

Wicklow)., drain either northwards into the River Liffey which forms the northern boundary of the 

County, or they flow north and eastwards through the County into the administrative areas of Dublin 

City and Dun Laoghaire Rathdown before draining directly into Dublin Bay via the Ringsend Basin. 

The area of Dublin Bay is notable for its Natura 2000 sites [North Dublin Bay SAC (Site Code 

00206), South Dublin Bay SAC (Site Code 00210), North Bull Island SPA (Site Code 4006), South 

Dublin Bay and River Tolka Estuary SPA (Site Code 4024]. 

 

Any potential impact on any or all of the 4 Dublin Bay Natura 2000 sites relevant to an AA screening 

process are deemed to arise from water input into Dublin Bay. Poor water quality originating within 

South Dublin County and entering Dublin Bay is deemed to be the County’s principal potential 

threat to the conservation objectives of the Dublin Bay Natura 2000 sites.4 

 

The Shillelagh quarry lands are drained by the Brittas river which flows southwards to the 

Poulaphouca Reservoir, and are also connected via a constructed watercourse linking the river to the 

Brittas Ponds which lie within the river Camac catchment and connect the quarry site to the 

catchment of the Dublin Bay Natura 2000 sites.  

 

Lands at Gortlum, Brittas located within 2 kilometres of the subject quarry site are feeding grounds 

for Greylag geese, which is a protected bird species under the Special Protection Area for Birds 

designated at  Poulaphouca reservoir. Quarrying operations on the site involving rock blasting, in 

cumulation with blasting at the Kilsaran and De Selby quarries, has the potential to create 

disturbance of the protected bird species in the feeding area at Gortlum, Brittas. 

 

                                                 
4 South Dublin County Habitats Directive Assessment: Screening of the County Development Plan for Appropriate 
Assessment in accordance with the requirements of Article 6(3) of the EU Habitats Directive (October 2010) 
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As concluded earlier, it is considered that the unauthorised quarry development at Aghfarrell carried 

out by Shillelagh Quarries Limited after 1st February 1990 would come within the scope of the EIA 

directive requirements. As advised in section 5.3 of the Appropriate Assessment Guidelines5 all 

development that requires a planning permission process (either through the planning authorities or 

An Bord Pleanála), including those that require an EIS to be carried out (mandatory and sub-

threshold), will require consideration for AA.  

 

Furthermore the ecological connection of the Shillelagh quarry site to the Dublin Bay Natura 2000 

sites, the proximity of the site to the feeding grounds of a protected bird species, and the location of 

the site in relation to the SAC and pNHA sites in the adjacent area as previously noted, would 

warrant appropriate assessment of the ecological implications of the unauthorised quarrying 

operations under the Habitats Directive or a determination as to whether such was required. There is 

no record to show that any such assessment or determination was carried out or made in respect of 

the quarry development at Aghfarrell carried out by Shillelagh Quarries Limited. 

 

Conclusion  

 

Following an examination of the available information, it is considered reasonable to conclude, 

having regard to the Habitats Directive, that the quarry development at Aghfarrell carried out 

by Shillelagh Quarries Limited after 26 February 1997 would have required appropriate 

assessment or a determination as to whether an appropriate assessment was required, and that 

no such assessment or determination was carried out or made in that regard.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
5 Appropriate Assessment of Plans and Projects in Ireland - Guidance for Planning Authorities” (DEHLG 2009) 
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IV 

 

 

 

DETERMINATION REGARDING WHETHER DEVELOPMENT COMMENCED AFTER 

3rd JULY 2008 
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Section 261A(5)(a):  Determination regarding whether development was carried out after 3 

July 2008 which development would have required an environmental impact assessment,  a 

determination in relation to EIA, or an appropriate assessment, having regard to the EIA 

Directives and the Habitats Directive, but that such were not carried out or made. 

 

The Quarry Guidelines (2012)  advise:  
 
3.5 Section 261A(5): Determination by a planning authority and issue of notice under 
subsection (5)  
 
Where the planning authority makes a determination under subsection (2)(a) that EIA, a 
determination in relation to EIA, or an appropriate assessment was required but not carried 
out/made, it must also make a further determination under subsection (5)(a): under this subsection 
the planning authority must determine whether development took place after 3 July 2008 (i.e. the 
date of the ECJ ruling in case C-215/06) which would have required an EIA, a determination in 
relation to EIA, or an appropriate assessment but such were not carried out/made. A planning 
authority will only make such a determination where the development that took place after 3 July 
2008 would of itself have required EIA, a determination in relation to EIA, or an appropriate 
assessment. In this case the quarry owner/operator will not be permitted to apply for substitute 
consent but instead an enforcement notice will be issued by the planning authority requiring the 
cessation of the unauthorised quarry development.  
 
In determining whether EIA would have been required in respect of post 2008 development, the 
same methodology applies as in making the subsection (2)(a) determination as set out above, that is, 
ascertaining whether the post 2008 development in itself:  

- brings the entire quarry to a size in excess of 5 hectares and  
- represents an increase of over 25% on the pre-July 3 2008 development and  
- is in itself in excess of 2.5 hectares  

 
or  
- would have significant effects on the environment.  

 
(Section 261A of the Planning and Development Act, 2010 and related provisions - Guidelines for Planning Authorities Jan. 

2012 - page 14) 
 

 

There is no evidence available to indicate the extent of the quarry as at 3 July 2008, as no aerial 

photography was flown in that year and there are no relevant maps or other documents available.  

 

It is estimated from a comparison of aerial photography flown in 2005 and 2009 that c.2.05 hectares 

was added to the quarry area in that period, are set out in the Table 3 below.  

Table 3 Estimated extent of addition to quarry area between 2005 and 2009 

Year of 
photography 

Increase 2005-
2009 (hectares) 

Quarry Area 
(hectares) 

% 
increase 

2005 n/a 17.09 n/a 
2009 2.05 19.14 12 
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It appears that the size of the quarry extension carried out between 2005 and 2009 equates to c. 12% 

of the area of the quarry in 2005. It is likely that much of this extension occurred prior to 3 July 2008 

reflecting the significant fall in demand for construction material in the latter part of that period. As it 

appears likely that any extension to the quarry carried out in the period since 3 July 2008 would not 

have exceeded the relevant thresholds it is considered reasonable to conclude that and EIA or a 

determination as to whether EIA was required would not have been warranted in relation to any 

extension to the quarry carried out after 3 July 2008. 

 

On the basis of an examination of the available information it is considered that no requirement 

arises under the Habitats Directive for appropriate assessment in relation to any extension to the 

quarry carried out after 3 July 2008, as no material extension of the existing quarry appears to have 

been carried after the relevant date.  

 

 

Conclusion: 

 

Following an examination of the available information, and having regard to the EIA 

Directives and the Habitats Directive, it is considered that any extension of the existing quarry 

at Aghfarrell operated by Shillelagh Quarries Limited, carried out after 3 July 2008, would not 

have required an environmental impact assessment, or a determination as to whether an 

environmental impact assessment or an appropriate assessment was required.
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V. 

 

 

DECISION REGARDING WHETHER THE REGISTRATION 

REQUIREMENTS OF  SECTION 261 WERE COMPLIED WITH. 
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The Quarry Guidelines (2012)  advise: 
  
3.3 Section 261A(3): Decision of the planning authority under subsection (3)6  
Where the planning authority has made a determination under subsection (2)(a) in respect of a quarry 
that EIA, a determination in relation to EIA, or an appropriate assessment was required but not 
carried out/made, it must also decide the following in respect of the quarry:  

 (b) whether the quarry fulfilled the requirements in relation to registration under section 261 (if 
required to do so).  

 
In relation to (b), it may be noted that the requirement is to have fulfilled the requirements in relation 
to registration as opposed to having “registered”.  
 
[Section 261A of the Planning and Development Act, 2010 and related provisions - Guidelines for Planning Authorities Jan. 
2012 - page 11] 
 

Section 261A(3)(a)(ii):  Whether the quarry fulfilled the requirements in relation to 
registration under section 261 (if required to do so). 
 
 

S. 261 Registration Requirements 

The registration requirements to be fulfilled by the owner or operator of a quarry to which section 

261 applies are set out in sub-sections 1, 2, 3 and 11 of section 261 as detailed below. 

 (1) The owner or operator of a quarry to which this section applies shall, not later 
than one year from the coming into operation of this section, provide to the 
planning authority, in whose functional area the quarry is situated, information 
relating to the operation of the quarry at the commencement of this section, and 
on receipt of such information the planning authority shall, in accordance with 
section 7, enter it in the register. 

 
(2) Without prejudice to the generality of subsection (1), information provided under 

that subsection shall specify the following— 
(a) the area of the quarry, including the extracted area delineated on a map, 
(b) the material being extracted and processed (if at all), 
(c) the date when quarrying operations commenced on the land (where known), 
(d) the hours of the day during which the quarry is in operation, 
(e) the traffic generated by the operation of the quarry including the type and 
frequency of vehicles entering and leaving the quarry, 
(f) the levels of noise and dust generated by the operations in the quarry, 
(g) any material changes in the particulars referred to in paragraphs (a) to (f) 
during the period commencing on the commencement of this section and the date 
on which the information is provided, 
(h) whether— 
(i) planning permission under Part IV of the Act of 1963 was granted in respect 
of the quarry and if so, the conditions, if any, to which the permission is subject, 
or 
(ii) the operation of the quarry commenced before 1 October 1964, and 
(i) such other matters in relation to the operations of the quarry as may be 
prescribed. 
 

                                                 
6  The Supplementary Guidelines for Planning Authorities issued in July 2012 provide clarification that the 
phrase “having fulfilled the requirements in relation to registration” means the same as having “registered”, and 
does not refer to compliance with conditions that may have been imposed under section 261(6). [Guidelines July 
2012 page 7] 
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(3) A planning authority may require a person who has submitted information in 
accordance with this section to submit such further information as it may 
specify, within such period as it may specify, relating to the operation of the 
quarry concerned and, on receipt thereof, the planning authority shall enter the 
information in the register. 

 
(11) This section shall apply to— 

(a) a quarry in respect of which planning permission under Part IV of the Act 
of 1963 was granted more than 5 years before the coming into operation of this 
section, and 
(b) any other quarry in operation on or after the coming into operation of this 
section, being a quarry in respect of which planning permission was not 
granted under that Part. 

 
 
Information relating to the quarry at Aghfarrell operated by Shillelagh Quarries Limited was received 

on 20 April 2005 and was duly entered in the Planning Register. Information provided included a 

map of the site, details of the quarry owner / operator, landownership, planning history, and quarry 

operation details including the type of material being extracted, the hours of operation, daily vehicle 

movements, and measures to control noise and dust. A revised map and other details were 

subsequently submitted on 28 September 2005 in response to a request for additional information.  

 

A notice published in the Irish Times on 19 October 2005 in accordance with Section 261(4) invited 

submissions from members of the public on the quarry and stated that the Planning Authority was 

considering requiring Shillelagh Quarries Limited to submit a planning application and EIS in 

accordance with Section 261(7).  

 

One submission was received in relation to the subject quarry. This stated that Shillelagh Quarries 

have carried out a massive intensification of works since 1999, and that this development has been an 

unauthorised activity. The submission requested that: 

1. Shillelagh Quarries apply for full planning permission;      

2. A full EIS be submitted 

3. All quarrying operations above the 350 metre contour line be prohibited. 

 

In accordance with section 261(5)(a)(ii) of the Planning & Development Act 2000, Shillelagh 

Quarries Limited was advised by letter dated 21st February 2006, that the planning authority intends 

to require the submission of a planning application accompanied by an environmental impact 

statement in respect of the quarrying operation at the subject quarry, having regard to: 

(1) the policies and objectives included in the South Dublin County Development Plan 2004-

2010, including land use zoning, extractive industry, views and prospects, landscape 

protection, natural and built heritage, pollution, traffic, and amenities; and 

(2) to the extent of quarrying carried out to date, the nature scale and extent of the existing 

quarrying operation, and the potential for further quarrying; and 

(3) to the selection criteria prescribed by the Minister under Section 176(2)(e).  
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In response to the above letter a submission was received from John Barnett & Associates dated 7th 

April 2006, on behalf of Shillelagh Quarries Limited. The submission states that Shillelagh Quarries 

Limited does not agree with South Dublin County Council’s proposal in respect of this quarry. It 

states that the continued operation of the quarry would not be likely to have ‘significant effects on 

the environment’, as evidenced by the submission content. It further contends that section 261(7) 

requires the planning authority to consider the development only ‘having regard to the selection 

criteria prescribed by the Minister under Section 176(2)(e), i.e. item (3) above. The submission 

requests the planning authority to reconsider its proposal and to impose conditions on the operation 

of the quarry in accordance with section 261(6)(a)(i) of the Act. 

 

An order dated 18 April 2006 was subsequently made under Section 261(7) requiring Shillelagh 

Quarries Limited to submit a planning application and EIS in respect of the quarry at Aghfarrell.  
 

 

[Appendix 13 S. 261 Manager’s order and application documents]  

 

 

Conclusion  

 

Following an examination of the available information, it is considered reasonable to conclude 

that the requirements in relation to registration under Section 261 of the Planning and 

Development Act 2000, have been fulfilled in respect of the quarry at Aghfarrell, Brittas, 

County  Dublin operated by Shillelagh Quarries Limited. 
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Summary  

 

An examination of all available information relating to the development of the quarry in the 

townland of Aghfarrell, Brittas, County Dublin, operated by Shillelagh Quarries Limited, has 

established the following: 

 

 The OS map revised in 1969 does not illustrate any quarry excavation on the existing quarry 

site at Aghfarrell at that time, although a ‘gravel pit’ is illustrated at the northern end of the 

Shillelagh landholding. 

 A High Court judgement delivered in May 1978 found that the nature and scale of the 

quarry operations being carried on in 1977 differed materially from those carried out 

previously and constituted a material change of use which requires planning permission. 

 An examination of available information, including aerial photography flown at intervals in 

the relevant period indicates that the unauthorised quarry was extended from an area of c. 

1.42 hectares in 1972 to c. 19.14 hectares in 2009. 

 There is no record available to show that the unauthorised quarry development carried out 

after the relevant dates was subjected to either EIA or AA in accordance with the relevant 

EIA and Habitats Directives. 

 The quarry at Aghfarrell, Brittas, County Dublin, operated by Shillelagh Quarries Limited, 

was registered in accordance with the provisions of section 261of the Planning and 

Development Act 2000. 

 An application for planning permission for the continuence of quarrying operations at 

Shillelagh Quarry submitted in compliance with a notice served under section 261(7)(a) was 

refused on appeal, on grounds of the unauthorised status of the quarry as determined in the 

high court judgement in 1978 and the restrictions on retention permission arising from the 

determination under ECJ Case C-215/06. 

 The decision of An Bord Pleanala has been upheld in a recent decision of the High Court 

and the quarry is deemed to be unauthorised in accordance with subsection 261(7)(e). 

 As such the quarry is not covered by the requirements under 261A, and should be required 

to cease operations. 
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Conclusions: 
 

Section 261A(3)(a)(i): A decision regarding whether the quarry commenced operation prior 

to 1 October 1964, or whether planning permission was granted in respect of the quarry. 

 

Following an examination of the available information it is considered reasonable to conclude that 

the quarry at Aghfarrell  operated by Shillelagh Quarries Limited is not authorised having regard to 

the findings of the High Court that the quarrying operations carried on in 1977 differed materially 

from those carried on prior to 1 October 1964 and constitute a material change of use. Planning 

permission is therefore required under the Planning Acts for the continuence of such development, 

and no valid planning permission has been granted in that regard.  

 

 

Section 261A(2)(a)(i):  Determination in relation to Environmental Impact Assessment  

Whether development was carried out after 1 February 1990 which development would have 

required, having regard to the Environmental Impact Assessment Directive, an environmental 

impact assessment or a determination as to whether an environmental impact assessment was 

required, but that such an assessment or determination was not carried out or made. 

 

Following an examination of the information available it is considered to be reasonable to conclude, 

having regard to the EIA Directives, that the unauthorised quarry development at Aghfarrell carried 

out after 1 February 1990, required mandatory EIA in accordance with the EIA Directive which 

came into force on 1 February 1990 and that no environmental impact assessment was carried out in 

that regard. 

 

 

Section 261A(2)(a)(ii) Determination in relation to Appropriate Assessment   

Whether development was carried out after 26 February 1997 which development would have 

required an appropriate assessment, having regard to the Habitats Directive, but that such an 

assessment was not carried out. 

 

Following an examination of the available information, it is considered reasonable to conclude, 

having regard to the Habitats Directive, that the quarry development at Aghfarrell carried out by 

Shillelagh Quarries Limited after 26 February 1997 would have required appropriate assessment or a 

determination as to whether an appropriate assessment was required, and that no such assessment or 

determination was carried out or made in that regard.  
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Section 261A(5)(a):  Determination regarding whether development was carried out after 3 

July 2008 which development would have required an environmental impact assessment,  a 

determination in relation to EIA, or an appropriate assessment, having regard to the EIA 

Directives and the Habitats Directive, but that such were not carried out or made. 

 

Following an examination of the available information, and having regard to the EIA Directives and 

the Habitats Directive, it is considered that any extension of the existing quarry at Aghfarrell 

operated by Shillelagh Quarries Limited, carried out after 3 July 2008, would not have required an 

environmental impact assessment, or a determination as to whether an environmental impact 

assessment or an appropriate assessment was required. 

 

 

Section 261A(3)(a)(ii):  Whether the quarry fulfilled the requirements in relation to 

registration under section 261 (if required to do so).  

 

Following an examination of the available information, it is considered reasonable to conclude that 

the requirements in relation to registration under Section 261 of the Planning and Development Act 

2000, have been fulfilled in respect of the quarry at Aghfarrell, Brittas, County Dublin operated by 

Shillelagh Quarries Limited. 
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Recommendation: 

 
The Quarry Guidelines (2012)  advise: 
 
3.8 Where notice not required to be issued under section 261A  
 
Any quarry which is operating having been refused a permission under section 261(7) should be 
required to cease operations. Such a quarry is not covered by section 261A (because EIA will have 
been carried out) and it will not be eligible to apply for retention. 
 
[Section 261A of the Planning and Development Act, 2010 and related provisions - Guidelines for Planning Authorities Jan. 
2012 - page 18]  

 
 
Subsection 261(7)(e) of the Planning and Development Act 2000 provides that notwithstanding any 

other provision of the Act, the continued operation of a quarry in respect of which the owner or 

operator has been refused permission in respect of an application for permission made on foot of a 

notice served under subsection 261(7)(a) shall be unauthorised development.7  

 

Having regard to section 3.8 of the Quarry Guidelines (2012), it is considered that as planning 

permission has been refused on appeal in respect of the planning application made in accordance 

with a notice served under section 261(7)(a) for the continuence of quarrying operations at the quarry 

operated by Shillelagh Quarries Limited at Aghfarrell, the quarry is not covered by section 261A and 

it will not be eligible for retention.   It is recommended therefore that the quarry be required to cease 

operations. 

 
It is recommended that a notice be served on Shillelagh Quarries Limited the owner / operator of the 

quarry at Aghfarrell, Brittas, Co. Dublin under section 154 of the Planning and Development Act 

2000 (as amended)  requiring it to permanently cease all unauthorised rock extraction and ancillary 

activities at the subject quarry. 
 

 

______________    ______________________________ 
Date      Senior Executive Planner 

 

 

_________________    _____________________________________ 
Date      Senior Planner 

                                                 
7 Subsection 261(7)(e) of the Planning and Development Act 2000 as amended by section 74 of the Planning and 
Development (Amendment) Act 2010 
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APPENDIX 1 
SITE LOCATION MAP, S261 SITE LAYOUT PLAN AND 350M CONTOUR MAP 
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APPENDIX 2 
RELEVANT EXTRACTS FROM COUNTY DEVELOPMENT PLAN 2010-2016 
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Relevant Policies and objectives of South Dublin County Development Plans 1998-2004 and 2004-

2010  

 

County Development Plan 1998-2004 

Extractive Industry 
 
Policy E15: Extractive Industry 

It is the policy of the Council to facilitate the operation of extractive industry in suitable 
locations subject to the protection of amenity and maintenance of environmental quality. 

 
 
Paragraph 3.5.9.i Extractive Industry states: 

In dealing with applications for new development, intensification of use or diversification of 
activity, the Council will have regard to the nature of the proposal, the scale of the activity 
proposed, the impact on the adjoining road network and its effect on the environment. 

 

Paragraph 3.5.9.ii states: 

Applications for development within this category will be expected to be accompanied by an  
 Environmental Impact Statement and a detailed landscaping plan. The plan should indicate 
proposed screening for the life of the site and set out a programme for the reinstatement of the 
landscape. 

 

 

Paragraph 3.3.13 Upland Mountain Areas 
3.3.13.i 
Within that part of the Dublin Mountains Area which is generally above the 350 metre contour, the 
Council shall in the control of development seek to retain the open natural character of mountain heaths 
and mountain blanket bogs.  The control of development shall also be exercised with the objective of 
enhancing the outdoor recreational potential of the area while protecting and sustaining the 
environmental capacity of the upland landscape. 
 
Paragraph 3.3.1.4.i Special Areas of Conservation/Natural Heritage Areas 
3.3.14.i 
An Environmental Impact Assessment will be required in respect of any development likely to have an 
impact on a proposed Special Area of Conservation-irrespective of the location of the development.  
Planning permission would not normally be granted where such assessment shows that the 
development would have an adverse effect on the integrity of the Special Area of Conservation. 
 
3.3.14.ii 
Within areas proposed as Natural Heritage Areas (NHA) development control will be exercised with 
the primary objective being the conservation of the natural heritage; that is the ecological systems, the 
plant and animal species associated with them and the landscape formed by them. 
 

Preservation and Conservation of Buildings, Structures and Sites  

Policy H3 Preservation and Conservation of Buildings, Structures and Sites states: 

It is the policy of the Council to preserve and protect buildings, structures and sites of 
architectural, historic, artistic or archaeological interest and which contribute to the character 
and heritage of the County. 

 

Paragraph 2.7.3.i of the Development Plan Written Statement (page 35) states that 
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It is the intention of the Council to secure the preservation of the houses, buildings and other 
structures and sites specified in List 1.  
 

Archaeological Potential 

Policy H4: Areas of Archaeological Potential 

It is the policy of the Council to protect, where practical, areas designated as being of 

archaeological potential. 

 
 

County Development Plan 2004-2010 

 

2.3.17 Policy EE17: Extractive Industry 
 
2.3.17.i 
It is the policy of the Council to facilitate the 
operation of the extractive industry in suitable 
locations subject to the protection of amenity 
and maintenance of environmental quality 
 
2.3.17.ii 
The Council recognises the importance of the 
extractive industry in providing the aggregates 
and building materials required for all forms of 
construction, and will facilitate its operation in 
suitable locations, having taken into account 
the continued reduction in demand with the 
increased re-cycling of construction and 
demolition waste. However such industry can 
have severely damaging environmental effects 
and permission will only be granted where the 
Council is satisfied that residential and natural 
amenities will be protected, pollution will be 
prevented, and aquifers and ground water will 
be safeguarded. In addition all development 
proposals must make appropriate provision for 
the reinstatement of the landscape. Details of 
proposed reinstatement should accompany 
planning applications for extractive 
developments. 
 
2.3.17.iii 
The Council will seek to ensure that significant 
aggregate resources in the County are 
appropriately protected and in this regard will 
restrict the siting of incompatible 
developments that would interfere with the 
efficient development of such resources. 
 
2.3.17.iv 
It is an objective to carry out a comprehensive 
study of aggregate resources in the County 
with a view to the preparation of a strategy for 
their sustainable exploitation, having regard to 

relevant legislation and guidelines, and to the 
views of all interested parties. 
 
8.3.1 Policy AA 1: Protection of 
Archaeological Heritage 
8.3.1.i 
It is the policy of the Council to protect and 
conserve the archaeological heritage of the 
county. 
 
8.3.1.ii 
Implementation of this policy will involve, 
inter alia: 
a) Designation of Areas of Archaeological 
Potential, and b) Safeguarding the integrity and 
the setting of archaeological monuments and 
sites, protecting existing rights of way to such 
sites and seeking to establish public access 
where it does not exist at present. 
 
8.3.2 Policy AA 2: Historical and 
Archaeological Sites and Features 
8.3.2.i 
It is the policy of the Council to secure the 
preservation (ie. preservation in-situ or, as a 
minimum, preservation by record) of all sites 
and features of historical and archaeological 
interest.  
 
8.3.2.ii 
In securing such preservation the Council will 
have regard to the advice and 
recommendations of the Heritage and Planning 
Division of the Department of the 
Environment, Heritage and Local Government. 
 
8.3.4 Policy AA 4: Conservation of Buildings, 
Structures and Sites 
8.3.4.i 
It is the policy of the Council to conserve and 
protect buildings, structures and sites 
contained in the Record of Protected Structures 
that are of special architectural, historic, 
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archaeological, artistic, cultural, scientific, 
social or technical interest. 
8.3.4.ii 
The County has a wealth of features of 
architectural, historic, archaeological, artistic, 
cultural, scientific, social or technical interest. 
Such features are contained in the Record of 
Protected Structures and the Record of 
Monuments and Places. 
 
9.3 Policy - Landscape 
9.3.i 
Landscape is an important part of people’s 
lives, giving individuals and communities a 
sense of identity and belonging and bestowing 
a sense of place on their surroundings. 
Landscape is also the context in which all 
change takes place and the key to successful 
landscape policy is the ability to manage 
change in a way that is respectful of the natural 
environment and rural areas. 
9.3.ii 
Section 10 of the Planning and Development 
Act, 2000 (as may be amended) requires that a 
Development Plan shall include objectives 
relating to the preservation of the character of 
the landscape, including the preservation of 
views and prospects and the amenities of 
places and features of natural beauty or 
interest. 
 
9.3.iii 
The Development Plan divides the non-urban 
areas of the county into the following zones; 
Rural Amenity (‘B’), Open Space (‘F’), High 
Amenity (‘G’), Green Belt (‘GB’) and Dublin 
Mountain Area (‘H’). Policies and objectives 
are identified for each of the zones, where the 
main objective is either to protect or preserve 
them. 
 
9.3.iv 
The extensive rural areas of the County include 
the foothills of the Dublin Mountains, as well 
as the flat arable lands to the west of 
Clondalkin. The mountains are a major 
amenity with great potential for both active 
and passive recreational use. In terms of 
Development Plan policy, the issues faced by 
rural areas relate primarily to balancing the 
need for local social and economic 
development with protecting the area against  
pressures for development, generated by the 
proximity of the City. These include pressures 
for: 
• Expansion of the suburbs 
• Construction of one-off housing 
• Leisure activities 
• Extractive industry and landfill. 
9.3.v 

In order to address landscape issues in Ireland, 
The Department of the Environment and Local 
Government published “Draft Guidelines for 
Landscape and Landscape Assessment, 2000”, 
which provide a framework for Local 
Authorities to carry out a Landscape Character 
Assessment for their functional areas. The 
objective of an assessment is to characterise 
landscapes and to assess the sensitivity of 
various landscapes to development. South 
Dublin County Council has prepared a 
Landscape Character Areas assessment, 
including landscape descriptions, a strategy 
and a map. (See also Schedule 7). 
 
9.3.1 Policy LHA 1: Preservation of 
Landscape Character 
9.3.1.i 
It is the policy of the Council to protect the 
character of the landscape in the County in 
accordance with the policies and objectives of 
the Development Plan and with the “Draft 
Guidelines for Landscape and Landscape 
Assessment, 2000” as issued by the 
Department of the Environment and Local 
Government or any finalised Guidelines issued 
by the Department. 
 
9.4.4 Policy LHA 6: Special Areas of 
Conservation and Proposed Natural 
Heritage Areas 
9.4.4.i 
It is the policy of the Council to protect and 
preserve areas designated or proposed as 
Special Areas of Conservation (E.U. Habitats 
Directive) and Proposed Natural Heritage 
Areas. 
 
9.4.4.ii 
The County has a rich ecological, botanical 
and geological heritage and many such areas 
are considered worthy of conservation. This 
heritage can be easily damaged through 
pollution, land drainage, dumping, or 
recreational overuse. 
9.4.4.iii 
Special Areas of Conservation (E.U. Habitats 
Directive) and Proposed Natural Heritage 
Areas are shown on the Development Plan 
Maps and listed in Chapter 13 - Specific 
Objectives. It is the intention of the Council to 
protect and preserve these areas. 
 
12.3.4 Extractive Industry 
12.3.4.i 
In dealing with applications for new 
development, intensification of use or 
diversification of activity, the Council will 
have regard to the nature of the proposal, the 
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scale of activity proposed, the impact on the 
adjoining road network and its effect on the 
environment. 
12.3.4.ii 
It will be a requirement that applications for 
development within this category will be 
accompanied by an Environmental Impact 
Statement and a detailed landscaping plan. The 
plan should indicate proposed screening for the 
operational life of the site and set out a 
programme for the reinstatement of the 
landscape. 
12.3.4.iii 
The Council will have regard to the Quarries 
and Ancillary Activities Guidelines for 
Planning Authorities, April 2004 published by 
the Department of the Environment, Heritage 
and Local Government, or as may be amended 
from time to time. Any restriction arising as a 
consequence of the application by the Council 
of the Guidelines shall not be prejudicial to the 
provision of rural housing to qualifying 
applicants nor to any activity permitted under 
the zoning objective. 
 
12.8.2 Water Supply and Drainage 
12.8.2.i 
Developers will be required to provide 
efficient and economical water main networks 
and separate surface water and foul drainage 
systems. 
12.8.2.ii 
In the case of industrial effluents, developers 
and property owners shall be required to seek a 
licence for discharges under the terms of the 
Water Pollution Acts 1977 and 1990 and 
relevant Regulations (or as may be amended 
from time to time). 
12.8.2.iii 
All significant developments impacting on 
flood risk areas will be required to provide a 
Flood Impact Assessment, to identify potential 
loss of flood plain storage and how it would be 
offset in order to minimise impact on the river 
flood regime. In all new developments details 
of attenuation requirements and 
Sustainable Urban Drainage Systems (SUDS) 
shall be discussed with the Council prior to an 
application being submitted, in order to 
mitigate flooding risks. 
12.8.2.iv 
Where appropriate, details of a Sediment and 
Water Pollution Control Plan will be required 
to to be submitted for the agreement of the 
Council, prior to commencement of 
development. 
 
12.11 Archaeological and Architectural 
Heritage 

12.11.1 Development in Areas of 
Archaeological Potential 
12.11.1.i 
When considering development proposals 
within Areas of Archaeological Potential and 
on, or in close proximity to, sites of known 
archaeological significance, the 
Council will have regard to the provisions of 
Section 12 of the National Monuments 
(Amendment) Act, 1994, or as may be 
amended from time to time. The Council will 
also have regard to the observations and 
recommendations of the Office of Public 
Works and the Heritage and Planning Division 
of the Department of the Environment, 
Heritage and Local Government. 
12.11.1.ii 
When considering such proposals regard will 
be had to the nature of sub-surface works 
which could impact on archaeological remains 
(e.g. foundation type and design, layout and 
location of services, road works, landscaping 
schemes etc.). 
12.11.1.iii 
The Council may require the developer to 
submit a report prepared by a suitably qualified 
archaeologist on the archaeological 
implications of the proposed development. In 
appropriate circumstances, the Council 
when granting permission for  development 
may impose conditions requiring; 
• professional archaeological supervision of 
site excavations. 
• the funding by the applicant of archaeological 
assessment, monitoring, testing or excavation 
of the site and the submission of a report 
thereon, prior to the commencement of 
development. 
• the preservation of all or part of any 
archaeological remains on the site. 
 
12.12.8 Special Areas of Conservation / 
Natural Heritage Areas 
12.12.8.i 
An Environmental Assessment will be required 
in respect of any development likely to have an 
impact on a proposed Special Area of 
Conservation -  irrespective of the location of 
the development. Planning permission would 
not normally be granted where such 
assessment shows that the development would 
have an adverse effect on the integrity of the 
Special Area of Conservation 
12.12.8.ii 
Within areas proposed as Natural Heritage 
Areas (NHA) development control will be 
exercised with the primary objective being the 
conservation of the natural heritage; that is the 
ecological systems, the plant and animal 
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species associated with them and the landscape 
formed by them. 
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APPENDIX 3 
MAP ILLUSTRATING SITES OF NATURE CONSERVATION INTEREST 



±

Legend
Shillelagh Quarry

SDCC County Boundary

Natural Heritage Areas

Specia Areas of Conservation

Special Protection Areas

Rivers & Streams

Dodder
Valley

Dublin City

0 1,500 3,000 4,500 6,000750
Meters

Wicklow Mountains

Slade Of Saggart 
& Crooksling Glen

Poulaphouca 
Reservoir

Glenasmole
Valley

Lugmore
Glen

The Red Bog

Kilteel
Wood

Grand Canal

Liffey Valley

cbolger
Text Box
Discovery Series Mapping



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 4 
OBLIQUE PHOTOGRAPHY 2005 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 5 
PLANNING HISTORY DOCUMENTS 



1.83m  F F

CW

1.83m
 F

F

1.
83

m
 F

F

UND

1.83m  F F

U
N

D

U
N

D

Gravel P it
(Di sused)

Quarry

W.B.

291.0

292.6

281.9

287.8

Pond10Kv

T

T

ES
10Kv

308.53

309.55

325.65

295.56

322.85

311.72

289.52

299.80

294.85

288.66

289.67

368.08

Weirs

Waterfall

Pond

Pond

10K
v

T
T

Gravel Pit
(Disuse d)Gravel Pit

(Disuse d)

1.83m
 F

F

1.83m FW

CW

Sand P it

Black  Hill

306.06

306.59

294.49

304.07

360.53

301.04

342.06

310.15

335.22

351.82

313.35

311.18

291.89

306.29

291.99

318.24

308.14

316.38

(Disuse d)

Quarry

Talbotstown House

UNDUNDUND

C
F

C
F

C
F

UNDUNDUND

UNION BdyUNION BdyUNION Bdy

CSCSCS

270.2

303.0

291.8

259.5

257.7

257.7

249.2

C
W

CW

272.5

300.2

279.8

293.9

265.8

312.4

290.2

278.0

287.4

254.7

259.1

255.8

249.8

250.9

306.2

251.3

251.8

249.8

308.0

257.2

313.2

286.3

266.2

262.4

254.6

295.8

281.8

310.3

303.1

259.3

253.7

BM
274.20

Spring

Pond

T

T

10Kv

Gravel Pit

Gravel Pit

Gravel Pit

FFFFFF

CW

UND

U
N

D

C
S

AGHFARRELL
(Part of)

AGHFARRELL

CW

U
N

D

424.3

401.7

395.4

416.5

373.8

431.4

437.6

380.0

386.8

409.1 Spring

Gravel Pit
(Disuse d)

Quarry

1.83m  F F

C
F

U
N

D

BALLINASCORNEY UPPER

CW

C
W

U
N

D

296.1

308.8

302.9

311.2

299.1

307.0

313.0

308.2

294.3

Quarry

C
o.

 C
ou

nc
il 

Bd
y

U
N

D
U

N
D

U
N

D
C

S
C

S
C

S

C
F

C
F

BUTTER MOUNTAIN

BALLYFOLAN

306.9

309.2

394.9

B.S

Well

U
N

D
U

N
D

U
N

D

Co.Council  B
dy

Co. Council Bdy

C
S

C
S

C
S

UNDUNDUND

U
N

D
U

N
D

U
N

D

C
o. C

ouncil Bdy

CFCFCF

U
N

D
U

N
D

U
N

D

U
N

D
U

N
D

U
N

D

CSCSCS

FFFFFF

C
S

C
S

C
S

CFCFCF

C
S

C
F

381.9

386.0

387.9

399.5

406.1

SDQU05A/1

SDQU05A/6

SD07A/0276

SD08A/0509

SD08A/0787

S01A/0280
SD04A/0376

S99A/0773

SDQU05A/5

S00A/0738

S01A/0310

S99A/0021

SD08A/0788

SD07A/0183

SD07A/0387

SD07A/0080
SD07A/0565

SD10B/0044
SD04A/0562

SD07B/0205
SD06B/0618
SD06B/0479

SD06A/0430

S01A/0123

SD03B/0381

SD05A/0595

S99A/0016

SD07A/0476

S00B/0587

S99A/0095

SD07A/0589

SD07A/0700

SD07A/0337

SD06A/0430

S00A/0097

0 250 500 750 1,000125
Meters

±

cbolger
Text Box
Shillelagh Quarry
Extract from SDCC
Planning Register



REGISTER REFERENCE SD07A/0276 
PROPOSED DEVELOPMENT: CONTINUANCE OF USE OF THE EXISTING 
QUARRY 
REFUSED ON APPEAL (AN BROD PLEANALA REFERENCE NUMBER 
PL06S.231371) 
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EMBANKMENT 
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South Dublin County Council 
Planning Department 

 
25-Jul-2012 

 
Level of Decision: Senior Executive Officer 
 
Case Officer:  SONJA REIDY 
 
Reg. Ref.: S99A/0016 

Registration Date: 24-Sep-1999 

Location: Aghfarrell, Brittas, Co. Dublin. 

Proposal: Retain an earth embankment. 

Application Type: Permission 

 
 
 
 
(EK/JS) 
 
ZONING 
 
The site is subject to the zoning objective 'H' - "To protect and enhance the 
outstanding natural character of the Dublin Mountain Area" in the South          Dublin 
County Development Plan 1998.  The site is also listed in the 
 
Specific Objectives section of the plan as an area sensitive to forestry. 
 
 
PLANNING HISTORY 
 
 
There are no recent relevant planning applications relating to the subject site.  
However, there is extensive enforcement history relating to the site with regard to 
three specific issues as follows:- 
 
(1)  Shillelagh Quarries - This is the quarry in the applicant's ownership which is 
located south of the site of the current application but which is not indicated on the 
submitted drawings. 
 
While it appears that there has been some quarrying activity at this site since prior to 
1st October 1964 a High Court judgement delivered in May 1978 stated that 
development being carried on at that time differed materially from the development 
being carried on prior to 1st October 1964 and that, therefore, planning permission 
was required for the intensified quarrying operation (Ref. Patterson v. Murphy and 
Trading Services Ltd. 1978, ILRM 85). 
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(2) Access Road - Sometime in the early 1990's a new access road was constructed at 
the subject site to serve the above quarry.   
 
(3)  Dumping of shale, spoil and quarry waste - Enforcement proceedings have 
been taken against the applicant in relation to dumping of materials at the subject site.  
A Warning Notice and Enforcement Notice were served on the applicant 18/05/98.  
The case is due to come before the Court shortly.  The current application is an 
attempt to regularise the situation. 
 
Enforcement file 9636 refers. 
 
REPORTS 
 
 
Environmental Services Department:  Additional Information required in relation to a 
number of issues. 
 
Roads Department:  No objections subject to the stability of the embankement being 
certified by a competent engineer. 
 
OBSERVATIONS AND OBJECTIONS 
 
Letter of objection and attachments on file are noted.  Points of objection include 
pollution arising from the existing Quarry, earth embankment and roadway; illegality 
of roadway; traffic hazard; disamenity and conflict with zoning objective for the area. 
 
SITE 
 
The site of the proposed development is located on lands at Aghfarrell, which lies 
south east of Brittas Village.  The site is accessed from a private laneway which 
serves several dwelling houses located to the east of the subject site.  This laneway is 
a cul-de-sac.  The laneway is separated from the site and subject embankment by a 
field.  An access road has been constructed from the west side of the laneway to run 
southwards to serve the existing quarry.  The embankment the subject of this current 
application lies on the east side of the access road.  It stretches for a distance of 
approx. 400m and is approx. 7m at its highest and approx. 15m at its widest.  The 
embankment is very exposed as there is little or no grass cover.  It is visible from the 
surrounding areas. 
 
APPRAISAL 
 
This is an application for permission to retain an earth embankment which has been 
constructed adjacent to the access road to Shillelagh Quarries at Aghfarrell.  This 
current application directly arises from enforcement proceedings which were taken 
against the applicant with regard to illegal dumping of shale, spoil and quarry waste at 
this location.  The applicant indicates that the embankment is required as a barrier to 
noise and dust arising from the adjacent quarry. 
 
While the applicant indicates that it is proposed to seed the embankment and 
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to plant trees adjacent to it, no evidence has been submitted which would demonstrate 
that the embankment is actually suitable for planting.  The applicant has not submitted 
specific details of the composition of the embankment, nor has any engineer's report 
certifying its stability been submitted. 
 
The development is located in a highly sensitive area, where it is an objective of the 
Planning Authority to protect and enhance the outstanding natural character of the 
Dublin Mountain Area.  The proposed development, in its present condition is 
unsightly and would be seriously injurious to the amenities of the area. 
 
Having regard to the history of the site and adjacent lands and to the nature and scale 
of the development as an integral part of the quarrying operation, and to its location in 
a sensitive landscape with an adjacent residential population, I consider that 
Additional Information is required to enable the Planning Authority to properly assess 
the proposal. 
 
Additional Information was requested from the applicant on 14/04/99 with 
regard to the following:- 
 
1.  The applicant is requested to indicate, on relevant drawings, the full 
extent of the quarrying operation of which the proposed development forms an 
integral part. 
 
2.  The applicant is requested to detail the full nature and extent of the present 
quarrying operation and to indicate how it can be considered to be authorised 
development following the High Court judgement of May 1978 in the Patterson -v- 
Murphy and Trading Services Ltd. case.  In this regard it should be noted that the 
Planning Authority has no record of planning permission being sought or granted for 
the development. 
 
3.  The applicant is requested to submit a report from suitably qualified 
engineer certifying the precise composition of materials in the embankment.  Details 
to include a breakdown of the exact type, amount and distribution of materials. 
 
4.  The applicant is requested to submit a report from a suitably qualified 
Engineer certifying the stability of the embankment.  In this regard there is concern 
that the existing side slopes may be too steep and a lower gradient may be required. 
 
5.  The applicant is requested to submit full details of proposals to deal with surface 
water run off from the embankment that could give rise to pollution in the nearby 
Brittas River or other watercourses.  Proposals should include a settling pond prior to 
discharge to other courses, streams or rivers.  The embankment should also be 
properly landscaped to prevent excessive wash down of loose material (see item 7 
below). 
 
6.   The applicant is requested to submit full details of proposals to treat 
any existing streams or watercourses that discharge through the area.  These should be 
culverted with pipes of adequate size and strength to preserve the existing surface 
water regime. 
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7.  The applicant is requested to submit detailed proposals, prepared by a suitably 
qualified professional, for landscaping the embankment, including top soiling, seeding 
and planting.  The report should include a bill of quantities and a time frame for the 
implementation of the landscaping proposals.  
 
Additional Information was received 24 September 1999. 
 
REPORTS 
Roads Report - The stability of the bank cannot be proved without design 
calculations/cross sections and the engineer/consultant should specialise in soil 
mechanincs and state his qualifications/experience. 
 
The Environmental Health Officer finds the proposal acceptable. 
 
Environmental Services Department - no reply to date. 
 
It is considered that the applicant has not submitted adequate information 
as requested.  Additional Information was sought on 7 no. points.  It is 
considered that No's. 1, 2, 4 and 6 have either not been adequately addressed or 
answered. 
 
No. 1 asked for details of the full extent of the quarrying operation.  This 
was not submitted. 
 
No. 2 asked for details of the present quarrying operation and its status in 
terms of authorised development.  Some information was submitted in response 
to this.  A copy of Patterson v Murphy decision was included.  The last couple of 
paragraphs on this case clearly state that the quarrying operations on this site are not 
authorised development.  As such the applicant has not supplied proof of the 
development being authorised. 
 
No. 4 asked for a report regarding stability of the embankment.  It is 
considered that this information has not been submitted. 
 
No. 6 asked for details regarding the treatment of existing streams/ 
watercourses in the area.  It is considered that this information has not 
been submitted.  
 
It is considered that the proposed development is unacceptable and 
inconsistent with the proper planning and development of the area. 
 
 
 
I therefore recommend that a decision to Refuse Permission be made. 
 
Conditions / Reasons: 
 
1. The present quarrying operations on site are unauthorised development in that a 

planning permission has not been granted nor were the present operations 
operating prior to October, 1964. As such, it is considered that the retention of an 



Pg. 5 

earth embankment which serves the unauthorised development cannot be 
permitted. 

2. It is considered that the proposed development of an earth embankment in an area 
zoned to protect and enhance the outstanding natural character of the Dublin 
Mountain Area would be contrary to the policies and objectives of the South 
Dublin County Development Plan 1998 as the development would not protect nor 
enhance the natural character of the area and would be seriously injurious to the 
amenities of the area and property in the area. 

3. A satisfactory stability report for the earth embankment has not been submitted. 
The earth embankment therefore must be considered to pose a possible threat to 
public safety as its stability cannot be guaranteed. 

4. The treatment of watercourses in the area has not been addressed following a 
request for Additional Information in that regard. As such the proposed 
development may cause serious water pollution. 

5. The full extent of the quarrying operation on site has not been submitted, nor has 
an embankment stability report, or proposals to treat watercourses in the area. As 
such it is considered that the application for permission is not sufficiently detailed. 
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An Bord Pleanála 

  

Inspector’s Report 

 

 
Ref.: PL06S. 231371 

  
Development:  Continuance of use of existing quarry, all existing 

ancillary facilities, extension of the quarry 

extraction area by 4.2 hectares to give a total 

extraction area of 15.5 hectares within site of 28.1 

hectares. 

 

Aghfarrell Townland, Brittas, Co. Dublin. 

 

PLANNING APPLICATION 
 

Planning Authority:  South Dublin County Council 

  

Planning Authority Ref.: SD07A/0276 

 

Applicant:  Shillelagh Quarries 

 
Type of Application: Permission 

 

Planning Authority Decision:  Grant subject to conditions 

 

APPEAL 
  

Type of Appeal: First Party Vs. Conditions 

  Third Party Vs. Decision 

    

Appellant (Third Party): Dublin Mountain & Environmental Group 

  

Observers: An Taisce 

  Catherine Donohue & Others 

  Michael John Hales 

  William Michael Collins 

     

INSPECTOR: Robert Speer 

 
Date of Site Inspection:  22 July, 2010 
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SITE LOCATION AND DESCRIPTION 
 

The proposed development site is located in the rural townland of Aghfarrell, Co. 

Dublin, approximately 3km southeast of the village of Brittas and 10km northeast of 

Blessington, and extends into the northern slope of Butter Mountain which is in turn 

situated on the fringe of the Dublin Mountains. It is accessed via Local Road No. 

L4382, part of which is situated within the administrative area of Wicklow County 

Council, which extends southwards from the R114 Regional Road between Brittas 

and Oldbawn. The junction of the local road with the R114 is located on the outer 

apex of a sharp bend in the regional road and is situated immediately west of the 

commencement of a 3-tonne weight restriction to the east along the R114. The local 

roadway is winding with a carriageway width of c. 4-5m and includes a narrow 

masonry bridge. Access to the quarry itself, and several residences owned / occupied 

by members of quarry operator’s family, is obtained via a well-maintained 

tarmacadam private roadway which is secured by electronic gates. This roadway 

subsequently forks in two with separate access provided to the quarry and adjacent 

residences and farmlands.  

 

The subject site is irregularly shaped with a stated site area of 28.1 hectares and 

presently comprises a working rock quarry which has been excavated in a south-

easterly direction into the hillside with associated crushing, screening and stockpiling 

of aggregates. Overburden storage areas are located along the western extent of the 

site and also to the north of the quarry floor with working benches progressing south-

eastwards. A site office, a further cabin and a weighbridge are located at the existing 

entrance to the pit floor.  

 

DESCRIPTION OF PROPOSED DEVELOPMENT  
 

The proposed development consists of the continuance of use of an existing quarry for 

the purpose of the extraction of stone / rock, for use as general stone fill products for 

the construction market, including Clause 804 aggregates, on lands which have been 

registered in accordance with Section 261 of the Planning and Development Act, 

2000, as amended. Although the existing quarry has a stated extraction area of 11.3 

hectares it is proposed to extend this by 4.2 hectares thereby resulting in a total 

extraction area of 15.5 hectares within a wider site area of 28.1 hectares.  

 

The proposed extraction area will extend in a south-easterly direction with the 

existing quarry floor to be lowered by c. 30m by means of 2 No. 15m benches to a 

final quarry floor level of 298mOD. At present surface water runoff within the quarry 

infiltrates to ground with limited discharge to an adjacent stream along the south-

western site boundary. As the quarry workings are deepened and expanded in plan 

area a sump will be provided in the quarry floor to collect surface water run-off / 

infiltrating groundwater. This will include for primary settlement treatment with the 

collected water to be used for dust suppression in addition to a water supply for a 

proposed wheelwash. Any excess water will be discharged via a hydrocarbon 

interceptor to the adjoining stream. It is proposed to install a new closed wheelwash 

system for vehicles exiting the site and to lay a hardcore area between the site access 

road and the proposed wheelwash.  
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Conventional blasting methods are / will be used to fragment the stone which is then 

fed into mobile crushing and screening plant located on the quarry floor to produce 

crushed stone products (N.B. There is no washing of aggregates on site). The current 

frequency of blasting ranges from 2-4 times per month depending on market 

conditions (between the hours of 09:00-18:00, Monday-Friday) and it is anticipated 

that blasting operations will continue to be carried out at a similar rate in view of the 

fact that there will be no increase in the current extraction rate of the quarry.  

 

It is anticipated that the life expectancy of the proposed extraction is approximately 

40 years on the basis of the aggregate reserves within the site amounting to 

approximately 18.2 million tonnes and an average extraction rate of 450,000 tonnes 

per annum. Upon completion of extraction works all equipment and machinery will 

be removed from the site and the lands restored to a natural habitat over a period of an 

additional 1-2 years. Progressive restoration will be carried out as the final quarry 

profile develops with the upper benches to be planted with suitable native shrub 

species and climbers to create vegetated ledges. It is envisaged that, subject to 

obtaining a waste permit, some future importation of inert soil and stone materials 

will assist with the restoration works whilst the extent of the final surface water 

feature within the restored area will depend on the availability of imported inert 

materials.  

 

The hours of operation will continue as 08:00-20:00 hours, Monday-Friday, and 

08:00-16:00 hours on Saturdays. The period 07:00-08:00 hours is used for truck 

loading thereby allowing trucks to leave the site in order to reach the Greater Dublin 

construction market. The quarry will not operate on Sundays or Bank Holidays, save 

in emergency situations, although plant maintenance takes place periodically outside 

of these hours.  

 

There are no canteen / toilet facilities on site and employees (primarily family 

members) use the facilities of the adjacent dwellings owned by the operator. There is 

no fuel storage within the quarry and the refuelling of plant is carried out using a 

mobile tanker on an as needed basis. Oil and lubricants for plant and machinery will 

be stored on spill pallets in the container store provided within the quarry.  

 

In order to improve sightlines at the entrance to the site it is proposed to carry certain 

road improvements to the south of same whilst public lighting is also to be provided 

at the site entrance. Other works outlined in the applicants response to the request for 

further information include the provision of road markings along Local Road L4382, 

the strengthening and resurfacing of the L4382 south of the bridge, the introduction of 

a priority control for the bridge, and various repair works to the bridge itself, 

including the reconstruction of walls and parapets and re-pointing works.  

 

ENVIRONMENTAL IMPACT STATEMENT: 
 

Paragraph 19 of Part 1 of Schedule 5 of the Planning and Development Regulations, 

2001, as amended, specifies the following class of development as necessitating an 

Environmental Impact Statement: 

 

‘Quarries and open-cast mining where the surface of the site exceeds 25 

hectares’. 
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Furthermore, Paragraph 2(b) of Part 2 of Schedule 5 of the Regulations specifies that 

the ‘Extraction of stone, gravel, sand or clay, where the area of extraction would be 

greater than 5 hectares’ will also necessitate the preparation of an Environmental 

Impact Statement: 

 

The subject application seeks permission for the continuance of use of an existing 

quarry with a final extraction area of 15.5 hectares within an overall site area of 28.1 

hectares and, therefore, the proposal is a prescribed form of development which 

requires the mandatory preparation of an EIS.  

 

The Environmental Impact Statement which has accompanied the subject application 

provides a satisfactory description of the receiving environment, the proposed 

development, its impacts and proposed mitigation measures. It has been accompanied 

by a non-technical summary and includes the information required by Schedule 6 of 

the Planning and Development Regulations, 2001, as amended, and complies with 

Section 172 of the Planning and Development Act, 2000 and Article 94 of the 

Regulations. 

 

RELEVANT PLANNING HISTORY 
 

On Site: 

PA Ref. No. S99A/0016. Was refused on 22 November, 1999 refusing Michael 

Murphy permission to retain an earth embankment for the following reasons (as 

summarised in the Planning Officer’s Report): 

 

• The present quarrying operations on site are unauthorised development in that 

planning permission has not been granted nor were the present operations 

operating prior to October, 1964. As such, it is considered that the retention of 

an earth embankment which serves the unauthorised development cannot be 

permitted. 

• It is considered that the proposed development of an earth embankment in an 

area zoned to protect and enhance the outstanding natural character of the 

Dublin Mountain Area would be contrary to the SDCC Development Plan 

1998 as the development would not protect nor enhance the natural character 

of the area and would be seriously injurious to the amenities of the area and of 

property in the area. 

• A satisfactory stability report for the earth embankment has not been 

submitted. It must therefore be considered to pose a possible threat to public 

safety as it stability cannot be guaranteed. 

• The treatment of watercourses in the area has not been addressed following a 

request for additional information in that regard. As such the proposed 

development may cause serious water pollution. 

• The full extent of the quarrying operation on site has not been submitted, nor 

has an embankment stability report, or proposals to treat watercourses in the 

area. As such it is considered that the application is not sufficiently detailed.  

 

Quarry Registration No. SDQU05A/1. On 19 April, 2006 the Planning Authority 

issued an order pursuant to Section 261(7) of the Planning and Development Act, 

2000, as amended, in respect of the registration of the existing quarry, requiring the 
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applicant to apply for planning permission and to submit an Environmental Impact 

Statement to the Planning Authority not later than 18 October, 2006 or such other 

period as may be agreed in writing with the Planning Authority in respect of the 

continued operation of the subject quarry.   

 

ABP Ref. No. RL06S. RL2473. Section 5 referral made by Dublin Mountain 

Conservation & Environmental Group querying whether the intensification of use of a 

quarry, the use of explosives, the laying of material for a new road and a new entrance 

at Ballinascorney Upper, Brittas, Co. Dublin, are or are not development and are or 

are not exempted development. A decision is pending with the Board. 

 

N.B. The Board is advised to consider the subject appeal in conjunction with this 

referral.  

 

High Court Judgement Ref. No. [1978] ILRM 85 (Frank Patterson and Eily Patterson 

v. Martha Murphy and Trading Services Ltd.): In this judgement Costello J. 

concluded that the operations which were being conducted on site differed materially 

from those carried out prior to 1 October, 1964 in that the object of the ‘new’ 

operation was to produce a different product i.e. the manufacture of 4 inch stone, 

which was used for a different purpose in the building industry and which fetched a 

different price. Furthermore, he considered the method of production as being 

different to that in before 1964 in that the raw material (rock) was being obtained by 

means of regular blasting with large crushing and screening plant used to produce 

stones of the correct dimension. It was also noted that considerable ancillary 

equipment was being used and that a considerable labour force was employed. 

Finally, he concluded that the scale of the operation was a substantial one which 

beared no relationship to the scale of operations carried on prior to the appointed day. 

Accordingly, Costello J. stated that: 

 

‘ . . . if it appears that the scale of operations has so intensified as to render 

contemporary operations materially different from those carried on before the 

appointed day, this fact can be taken into account in considering whether what 

is presently being done commenced prior to 1 October, 1964 . . . The 

development, I am now considering was in fact, not commenced until the 

summer of last year. Thus, it was and is development which requires permission 

under Part IV of the 1963 Act and in my opinion I should prohibit its use under 

s.27. I should add that if the case fell to be considered as one of ‘development’ 

arising from the making of a material change in the use of land I would have 

reached the same conclusion.’   

 

PLANNING AUTHORITY CONSIDERATIONS AND DECISION 
 

Decision: 
Following the receipt of responses to requests for further information and subsequent 

clarification, on 23 September, 2008 the Planning Authority issued a notification of a 

decision to grant permission for the proposed development subject to 40 No. 

conditions. Many of these conditions are of a standardised format and relate to issues 

including drainage, hours of operation, signage, ground and surface water protection, 

control of blasting, and the regulation of noise, dust and vibration. Conditions of note 

are as follows: 
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Condition No. 2 –  States that prior to the end of the fifteenth year of this grant of 

permission the quarry operator shall seek the written consent of 

the Planning Authority to continue the extraction of rock and 

quarrying with any such consent to be subject to the conditions 

applicable pursuant to Section 261(8)(b) of the Planning and 

Development Act, 2000 which can be applied without liability 

for compensation. 

Condition No. 3 –  Requires the operator / developer to lodge a separate planning 

application (within 6 months of the date of the grant of 

permission) for the retention and completion of land 

reclamation works on agricultural lands to the northeast of the 

site (within the applicants landholding). 

Condition No. 4 –  Requires the submission and completion of a scheme for the 

improvement of the R114, or alternatively, the payment of a 

financial contribution of €67,500 per year for a period of 10 

years. 

Condition No. 5 –  Requires the operator / developer to submit details of, and a 

timescale for completion of, the various road improvement 

works required including the strengthening works to the L4382, 

the provision of public lighting at the site entrance, the 

provision of the priority control at the bridge and the remedial 

works to the bridge itself.  

Condition No. 6 –  Refers to the achievement of sightlines and requires the 

operator / developer to submit the written consent of a third 

party landowner for the removal of trees / shrubs on their lands 

in order to achieve adequate vision splays. 

Condition No. 7 –  Requires the submission of a management plan for the 

appropriate recovery and disposal of all production residues, 

including rock and subsoil of no commercial value, arising 

from the quarry operation. 

Condition No. 16 –  Requires the preparation and submission of a Digital Terrain 

Model of the subject lands to be accompanied by a 

comprehensive photographic record of the quarry within three 

months of the grant of permission. 

Condition No. 17 –  States that five years from the date of the grant of permission, 

and at five-yearly intervals thereafter, the quarry operator shall 

submit up-to-date Digital Terrain Models of the entire lands. 

Condition No. 28 – Refers to a programme of groundwater monitoring and also 

requires a hydrological / hydrogeological report of the quarry to 

be submitted to the Planning Authority within three months of 

the date of the grant of permission. 

Condition No. 32 –  Requires the submission of a programme for the phasing of the 

quarry workings. 

Condition No. 33 –  Refers to rehabilitation and landscaping works.  

Condition No. 34 –  Requires the submission a comprehensive landscaping scheme 

to screen views of the quarry workings or otherwise ameliorate 

their visual impact.  
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Internal Reports: 
Roads: An initial report recommended that adequate vision splays be provided at the 

access point and that the application be referred to Wicklow County Council for its 

observations with regard to the provision of safe access from / to the local road which 

is within its jurisdiction. In addition, it was considered that the narrow bridge along 

the county road to the north should remain but with warning sign posted. The report 

proceeds to note that almost all HGV travel to/from the site must travel along the 

county road and the R114 to Brittas whilst HGVs are not permitted to travel the 

Ballinascorney Road as this is subject to a 3 tonne weight restriction. It was also noted 

that the Aghfarrell Road (R114) requires extensive maintenance each year due to the 

numbers of HGVs using it and that the road edges are not strong enough to withstand 

this loading. Accordingly, the Roads Dept. have prepared an estimate for the 

strengthening of this road in the sum of €1.35m and as both the subject quarry and the 

Kilsaran quarry produce approximately the same output and are practically the only 

generators of HGV traffic in the locality, it was recommended that the applicant pay a 

special contribution of €675,000 or €67,500 per year for 10 years. 

 

A further report dated 10 December, 2007 noted that the applicant had forwarded 

unsolicited additional information which included a response from Wicklow County 

Council that had been omitted from Appendix C of the additional information report. 

In this respect, it is stated that the applicant has not addressed any of the items raised 

in the letter from the Roads Dept. of Wicklow County Council.  

 

Following the receipt of a response to a request for clarification, a final report was 

prepared which raised concerns with regard to the failure of the applicant to provide 

documentation detailing sufficient legal interest to carry out the works identified as 

necessary to improve the vision splay at the site entrance. In addition, it was noted 

that a designer’s response had not accompanied the Road Safety Audit whilst the 

Auditors had recommended without exception that South Dublin County Council / 

NRA carry out remedial works to the problems identified. This would conflict with a 

response received from Atkins which proposed that the applicant carry out the works 

i.e. repairs to the bridge, the priority control for the bridge, strengthening / resurfacing 

of the L4382.  

 

It is considered that, apart from the works required in the Co. Wicklow area and at the 

bridge, major remedial works to the R114 and to the junction of the R114 / L4382 are 

necessary due to the movement of HGVs generated by the proposed development and 

other quarries in the vicinity. Therefore, it is recommended that a condition be applied 

to any grant of permission requiring the owner / operator to submit a scheme for the 

improvement of the R114, for the written agreement of the Planning Authority, with 

this scheme to be carried out at the owner / operators own expense. Alternatively, the 

owner / operator should be required to pay a financial contribution towards these 

works as set out in the earlier report.  

 

Parks and Landscape Services: An initial report noted that the mitigation 

recommendation set out in the EIS, whilst acceptable, lacked detail, and, therefore, it 

was recommended that additional information be sought with regard to the amount of 

overburden material proposed to be used for restoration purposes and a landscaping 

plan for the site.  
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Environmental Services: An initial report recommended that additional information 

be sought from the applicant including a Surface Water Quality Baseline Study for 

adjacent surface water courses, a hydrogeological study to outline the measures to be 

taken to minimise any significant impact on groundwater resources and details of how 

it is proposed to ensure there is no reduction in the baseflow of streams downstream 

of the development. It was also stated that in the event of the quarrying activities 

having an adverse impact on private wells in the vicinity that the developer should be 

required to undertake appropriate remedial measures to be agreed with the Planning 

Authority. In addition, it was recommended that the developer carry out monthly 

monitoring of surface and ground waters in the vicinity of the site with the details of 

these arrangements to be agreed with the Planning Authority.  

 

Following the receipt of a response to a request for further information and 

subsequent clarification, a further report was prepared which indicated no objection 

subject to conditions.  

 

Forward Planning (Bob Matthews): With regard to the ‘reclamation’ works carried 

out on lands to the northeast of the subject site it is stated that it is not clear from the 

submitted information whether the material deposited constitutes waste material 

arising from the quarrying works. Furthermore, it is considered that in the absence of 

documentation detailing the proposed reclamation works, such as the existing 

topography and condition of the land, the depth of fill, the duration of the activity on 

site, and evidence of works to complete the reclamation such as importation of 

topsoil, it is not clear that the primary object of the activity is land reclamation and 

not the disposal of quarry wastes.  

 

This report subsequently proceeds to refer to Section 3(2)(b)(iii) of the Planning and 

Development Act, 2000 in that where land is used for the deposit of mining waste the 

use of the land is taken to have been materially changed. Reference is also made a 

referral (ABP Ref. No. 09.RL.2169) determined by the Board which concluded that 

the deposit of builder’s waste and rubble constituted a material change in the use of 

the lands. Having regard to the foregoing, it is then stated that the deposition of 

material extracted from the quarry lands may not constitute exempted development as 

claimed by the applicant and, therefore, in such circumstances, it may be appropriate 

to attach a condition to any grant of permission requiring the submission of a separate 

planning application for the retention and completion of the land reclamation works 

conducted on agricultural lands located outside the quarry boundary. Alternatively, 

full details of the land reclamation works could be submitted for the approval of the 

Planning Authority. It is also recommended that a condition be imposed seeking a 

management plan for the appropriate recovery or disposal of all production residues 

arising from the quarrying operations.  

 

Prescribed Bodies / Other Consultees: 
Health Service Executive / Environmental Health Officer: Considers the proposal to 

be acceptable subject to conditions including a requirement that in general the quarry 

be operated in such a way as not to give rise to a nuisance by virtue of emissions that 

are so prolonged, or of such frequency, as to be reasonably considered as being a 

justifiable cause for complaint.  
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Wicklow County Council: States that the applicant has not addressed its concerns with 

regard to usage of the road and bridge located within Co. Wicklow which are to be 

used to access the proposed quarry. It is considered that these items are deficient in 

terms of pavement, structure and width, and are inadequate for the level and type of 

traffic to which they will be subjected over the expected 40-year life of the quarry. 

Therefore, the applicant should be directed to submit proposals to address all these 

concerns and permission should not be granted without the satisfactory resolution of 

same.  

 

Objections / Observations: 
A single objection was received from the appellant, the principle contents of which 

are reiterated in the grounds of appeal.  

 

GROUNDS OF APPEAL  
 

Third Party Appeal: 
This appeal has been lodged by the Dublin Mountain Conservation & Environmental 

Group and the grounds of appeal can be summarised as follows: 

 

• The subject quarry was subjected to a massive intensification of works in the 

year 2000. Prior to this it comprised a small quarry with a low output which 

was not visible from the R114 Regional Road and it is submitted that, pursuant 

to a High Court Judgement (Patterson v. Murphy [1978] ILRM 85), the 

Murphy’s were prevented from extending the quarry. 

• The intensification of works has led to an increase in lorry traffic from the 

quarry and it is considered that the road infrastructure is inadequate to cater 

for the proposed development and therefore it poses a serious risk to public 

safety. 

• The use of explosives was prevented under High Court Judgement [1978] 

ILRM 85 and it is submitted that as this establishes a precedent the use of 

explosives at the quarry should be prohibited.  

• The registration of the quarry contains inaccurate information in that the 

address provided is incorrect as no such townland exists in Co. Dublin whilst 

the site was a working farm in the 1930s and not a quarry.  

• No details have been provided in the subject application of the previous uses 

of the subject site or any planning applications made on site.  In addition, the 

minutes of a pre-planning consultation dated 10 August, 2006 have not been 

entered on file.  

• It is considered that the failure to apply for permission for the retention of the 

unauthorised works renders the subject application invalid.  

• The applicant failed to engage in public consultation prior to registration as 

per Section 1.5 of the ‘Quarry and Ancillary Activities, Guidelines for 

Planning Authorities, 2004’. 

• The failure by the applicant to carry out a hydrological survey raises concerns 

with regard to the impact of the proposal on the quality and quantity of 

groundwater. The site is located within a major catchment area for drinking 

water serving the Dublin, Wicklow and Kildare areas and it is submitted that 

the consultants have failed to adequately address the potential for groundwater 

pollution.  
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• It is considered that the Environmental Impact Statement is seriously deficient 

in its appraisal of the impact of the quarry on the environment. 

• The proposal materially contravenes the County Development Plan and should 

be refused in that there are no mitigating circumstances which would allow the 

Board to grant permission. It is also unclear if the Planning Authority carried 

out the correct material contravention process as regards the subject 

application.  

• It is submitted that the applicant has illegally dumped a significant quantity of 

material on its lands and has failed to disclose same in the application. 

Furthermore, the Planning Authority has failed to address the issue of illegal 

dumping it is decision to grant permission.  

• The file pertaining to Quarry Registration No. SDQU05A/1 does not include 

any correspondence from Wicklow County Council contrary to a reply issued 

by the Planning Authority to the Board in respect of ABP Ref. No. RL06S. 

RL2473. 

• There is no correspondence on file which indicates that Wicklow County 

Council approves of the proposed improvement works to Local Road L4382 

and no EIA has been prepared in respect of any such works. 

• Ordnance Survey maps show that no quarrying was carried out on the lands 

until 1970 and this can be verified by reference to Valuation Appeal No. 

VA06/3/047 dated 18 April, 2005 which states that the quarry had been in 

existence for over 30 years. It is submitted that the original quarry comprised a 

sand and gravel pit pre-1970 and that the applicant has failed to provide any 

evidence to support its claim that the quarry was in existence prior to 1964 and 

that it was in continuous operation pre-1964 within a defined land area with a 

regular tonnage / rate of extraction.  

• There is no correspondence on either the subject file or on the registration file 

from Dublin City Council (Water Dept.) or An Taisce, and the Planning 

Authority should be requested to confirm that they have complied with their 

requirements under Article 28 of the Planning and Development, Regulations, 

2001, as amended.  

• The Planning Authority has failed to implement the Environmental Liability 

Directive (Directive 2004/35/EC). 

• The extraction rate at subject quarry is 450,000 tonnes per annum compared to 

only 30,000 tonnes during the 1970s and 1980s. 

• The proposed development cannot be treated in isolation and should be 

assessed having regard to all the unauthorised works already carried out on 

site, the two other quarries within a 3 mile radius and the number of adjacent 

worked out and abandoned sand and gravel pits. 

• The surrounding road infrastructure is inadequate to cater for the proposed 

development. A road survey undertaken by Atkins in June 2008 confirms the 

substandard condition of the roadway between the L4382 and the N81 whilst 

there are weight restrictions in place between the L4382 to the R114 travelling 

east to Old Bawn and Firhouse. The applicant cannot use this direct route to 

Tallaght and the M50 and a condition should be imposed to prohibit same.  

• Development which would be seriously injurious to the visual amenity of an 

area should not be encouraged and no quarrying activities should be permitted 

above the 350m contour line as per the County Development Plan. 
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• The applicants forecasts with regard to future demand for stone are rejected 

given the collapse in the construction sector. Furthermore, it is submitted that 

if the applicants were refused permission or if the quarry output were to be 

restricted to pre-1963 levels, any future demand for material could be met by 

other suppliers. 

• The applicants have failed to disclose that there is a public amenity area 

adjoining the site. 

• It should be noted that Hegarty Demolition Ltd., Southern Excavations Ltd 

and Trexton Ltd. have all been refused permission for the importation of soil, 

subsoil and construction waste. Millions of tonnes of material will be required 

to reinstate the subject site and it is considered that permission for same would 

not be forthcoming given the unsuitability of the road network and 

environmental considerations including the unacceptable risk of pollution to 

the Poulaphouca Reservoir.  

• The existing quarry is far removed from the original sand and gravel pit and 

further illegal works were carried out on site during 2008. It should also be 

noted that no explosives would have been used in the original pit.  

• It is submitted that the information supplied by the applicant to support its 

claim of pre-1964 status is totally inadequate and includes hearsay. 

Furthermore, it is considered that to support such a claim information such as 

tax returns, receipts, invoices and aerial photography would require to be 

submitted. 

• It is queried as to why the Planning Authority did not pursue Mr. Murphy as 

the High Court Judgement issued in respect of [1978] ILRM 85 established 

that the quarry was unauthorised and required planning permission.  

• The applicant has failed to provide an accurate description of the proposed 

development in that it does not include for unauthorised works such as the 

construction of a road and the illegal dumping of material. Similarly, it does 

not include for all the overburden mounds and has failed to refer to the 

proposals to excavate the quarry floor by 30m and to carry out works to make 

a new entrance.  

• The enclosed Map 3 details that the lands on which the existing quarry is 

situated were being used for agricultural purposes in 1969. 

• Map No. 1 as enclosed shows a sand and gravel pit located a considerable 

distance from the existing quarry and the present-day quarry cannot be 

considered to form a continuance of same.  

• An intensification of use has taken place since 2000 which included the re-

introduction of the use of explosives. 

• The proposed development will have a serious negative impact on the 

character and fabric of the Dublin Mountains and will set a precedent for 

further development in mountainous regions across the country above the 

350m contour line. 

 

First Party Appeal: 
N.B. I would advise the Board that although the first party appeal was initially 

invalidated, following consideration of a submission made by the applicant dated 16 

February, 2009, (which accompanied the applicants response, also dated 16 February, 

2009, to an invitation to comment on the observation made by An Taisce) the Board 

determined that it would be appropriate to invite the applicant to re-submit its first 
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party appeal. The applicant subsequently availed of this opportunity and re-lodged its 

appeal accordingly. It should be noted that this re-submission of the first party appeal 

necessitated the cross-circulation of material between the various parties to the appeal, 

including observers, and thus has delayed the determination of the file and resulted in 

the submission of a plethora of responses from individual parties. 

 

This appeal has been lodged by SLR Consulting Ireland on behalf of the applicant, 

Shillelagh Quarries Ltd., in respect of the inclusion of Condition Nos. 2, 3, 4, 28(b) & 

38. The grounds of appeal are summarised as follows: 

 

Condition No. 2:- 

• It is submitted that this condition should be deleted on the grounds that the 

quarry commenced operation prior to 1 October, 1964 and as there is no 

existing limit on the duration of the development.  

• Other planning authorities have not imposed a limit on the duration of pre-

1964 quarries / pits when attaching conditions pursuant to Section 261 of the 

Planning and Development Act, 2000, and it is submitted that such a condition 

would be grounds for compensation under Section 261(8)(b) of the Act.  

• Whilst the Board may have concerns with regard to future changes in 

environmental standards and technologies it is considered that these concerns 

are specifically addressed by Condition No. 19 as imposed by the Planning 

Authority.  

• If the Board were to impose a limit on the duration of the development it is 

submitted that this should be commensurate with the life of the proven 

aggregate reserves on site in order to accord with the recommendations of the 

‘Quarry and Ancillary Activities, Guidelines for Planning Authorities, 2004’. 

 

The EIS confirms proven aggregate reserves of 18.2 million tonnes and, on the 

basis of an average extraction rate of 450,000 tonnes per annum, the total 

lifespan of the quarry would equate to 40 years. By allowing for 1-2 years to 

complete final site restoration the overall life of the quarry would be 42 years. 

Therefore, in the event that a limit is imposed on the duration of the quarry 

then the condition should be amended to specify a lifetime of 42 years.  

 

Condition No. 3:- 

• The land reclamation works referred to in Condition No. 3 are the subject of 

separate enforcement proceedings initiated by the Planning Authority. In 

response to a letter issued by the Enforcement Section of South Dublin County 

Council dated 11 October, 2006 a response was made on behalf of the 

applicant which stated the following: 

 

‘It is clear from the above that the development carried out by the landowners 

on the agricultural lands relate to land reclamation, and improvement of the 

land for agricultural purposes. This development is therefore exempted 

development under Class 11, Part 3, Schedule 2 of the Planning and 

Development Regulations, 2001’.  

 

No response has been received to this correspondence.  
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• The lands referred to in this condition are not owned by Shillelagh Quarries 

Ltd and, therefore, it is unreasonable to impose a condition requiring the 

applicant to lodge a planning application on lands owned by a third party. 

• If the Planning Authority wishes to pursue this matter it should do so through 

recourse to the enforcement process and not by way of a condition attached to 

the grant of permission.  

 

Condition No. 4:- 

• The imposition of a financial contribution towards roads on an established 

operation would be considered an economic restriction and could lead to 

claims for substantial compensation under Section 261(8) of the Planning and 

Development Act, 2000. 

• It was not intended, and is not within the sprit of the Act, for planning 

authorities to use Section 261 to impose financial charges on the continued 

operation of quarries. 

• The Board has previously considered the issue of the imposition of financial 

contributions in respect of Section 261 quarry registrations and specific 

reference is made to ABP Ref. Nos. 06.QC.2119, 06F.QC.2001, & 

24.QC.2053. In these cases the Board concluded that, having regard to the pre-

1964 status of the quarries and the decision of the planning authorities to 

impose conditions on the operation of the quarries in accordance with the 

provisions of Section 261(6)(a)(i) of the Planning and Development Act, 2000, 

there was no provision in either Section 261 or Section 48 of the Act which 

would authorise the imposition of conditions requiring the payment of a 

financial contribution.  

• The subject application has been lodged in accordance with Section 261(7)(a) 

and relates to an existing quarry and an established traffic route on a regional 

road. It is not a standard Section 34 planning application, and for the reasons 

set out above, the Planning Authority should not have levied financial 

contributions on the existing quarry registered under Section 261. 

• On the basis of the foregoing, the Board is requested to delete Condition No. 4 

in its entirety. 

 

Condition No. 28(b):- 

• Section 3.4 of the EIS contains a hydrological / hydrogeological assessment of 

the quarry prepared by Eugene Daly Associates. Section 3.4.6 – Mitigation 

Measures states the following: 

 

‘Although the development does not pose a significant threat to the 

groundwater or surface water of the surrounding area, the following measures 

are proposed to prevent any reduction in the aquatic environment. These 

mitigation measures are in accordance with the “best practice / possible 

mitigation measures” set out in Section 3.4 of the DoEHLG (2004) Quarries 

and Ancillary Activities: Guidelines for Planning Authorities’.  

 

The mitigation measures are described in Section 3.6.4 of the EIS. 

 

• It is considered, on the basis that a hydrological / hydrogeological report has 

already been prepared by a suitably qualified person and submitted as part of 

the EIS, that this condition should be deleted in its entirety.  
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Condition No. 38:- 

• The basis for the financial security of €310,000 is unclear and appears to be 

excessive. 

• The Board is referred to its previous decision in respect of ABP Ref. No. 20. 

215417 in which it imposed a financial security of €250,000 which equated to 

€3,700 per hectare of the quarry site area or €10,500 per hectare of extraction 

area. On this basis, the financial security required by the subject quarry would 

be in the range of €104,000 to €163,000. An average of these two amounts is 

considered to be an appropriate level of financial security for the existing 

quarry and therefore the Board is requested to amend the condition 

accordingly. 

 

RESPONSE TO THIRD PARTY GROUNDS OF APPEAL  
 

Response of Planning Authority: 

• It is the view of the Planning Authority that subject to compliance with all the 

conditions attached to the grant of permission, the proposed development 

would accord with the proper planning and sustainable development of the 

area.  

 

Response of Applicant:  

• The quarry was not the subject of a massive intensification of works in the 

year 2000 and the appellant has furnished no evidence to support such an 

allegation. Prior to 2000 the quarry was large with a high output and was at all 

material times visible from the R114.  

• The Murphy’s were not prevented by Court Order from extending the quarry  

(Patterson v. Murphy [1978] ILRM 85) and that order was subsequently 

vacated by Order of the High Court in June 1999 as part of the settlement of 

further proceedings entitled: 

 

‘In the Matter of Section 27 of the Local Government (Planning and 

Development) Act 1976 and in the Matter of an Application Between Brendan 

Noctor, Brenda Noctor, Frank Patterson, Eily Patterson and Aidan Clarke, 

Applicants – and – Michael Murphy and Shillelagh Quarries Limited, 

Respondents, The High Court, Record No. 1992/41 MCA’  

 

and, 

 

‘Frank Patterson and Eily Patterson, Plaintiffs – and - Michael Murphy and 

Shillelagh Quarries Limited, Defendants, The High Court, Record No. 

1999/4841P’. 

 

• The use of explosives was not prevented in the proceedings entitled: 

 

‘Frank Patterson and Eily Patterson, Plaintiffs – and – Martha Murphy and 

Trading Services Limited, Defendants, The High Court Record No. 

1977/6215P’. 
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These proceedings primarily concerned a nuisance that had been created by 

the second-named defendant in its operation of the quarry. The Court granted 

injunctive relief to prevent a nuisance being caused to the Plaintiffs and under 

Section 27 the Court prohibited development being the manufacture of four-

inch stone by means of blasting and crushing. These Orders (made in 1978) 

were subsequently vacated by the High Court in June, 1999 as part of the 

settlement of the above proceedings. At all material times from the conclusion 

of the proceedings in May, 1978 the late Michael Murphy continued to operate 

the quarry at Aghfarrell with Ballyboden Quarries Ltd. as his license from 

1989, and subsequently with Shillelagh Quarries Ltd as his license from 1991 

until his death in 2002 which continues to operate the subject quarry.  

 

• The address provided for the quarry is correct and the townland of Aghfarrell 

is clearly shown on Ordnance Survey mapping.  

• The submitted planning application does not contain any inaccurate 

information. The documentation was reviewed by the Council and was 

validated as part of their acceptance and consideration of the application.  

• The applicant is not aware of any previous planning applications on the quarry 

lands whilst the attachment of the minutes of pre-planning consultations to the 

file is a matter for the Planning Authority. 

• The subject application has been submitted in accordance with the 

requirements of Section 261 of the Planning and Development Act, 2000. 

• There is no requirement under Section 261 of the Planning and Development 

Act, 2000 for a quarry operator to carry out public consultation although the 

Planning Authority issued notice in the newspaper informing members of the 

public that Shillelagh Quarries had registered the quarry in accordance with 

Section 261.  

• Section 3.4 of the EIS includes a hydrological assessment of the subject site.  

• Contrary to the appellants assertions the submitted EIS is not seriously 

deficient in the appraisal of the potential impact of the quarry.  

• The existing quarry predates the current and previous County Development 

Plans and does not material contravene the current Plan as the extractive 

industry is open for consideration in this area.  

• The land reclamation works are the subject of separate enforcement 

procedures. A response to a letter issued by the Planning Authority in respect 

of same stated that: 

 

‘It is clear from the above that the development carried out by the landowners 

on the agricultural lands relate to land reclamation, and improvement of the 

lands for agricultural purposes. This development is therefore exempted 

development under class 11, Part 3, Schedule 2 of the Planning and 

Development Regulations, 2001. No response to this correspondence has been 

received from the Planning Authority’. 

  

• There is no requirement under Section 261 of the Act for a planning authority 

to consult with adjoining planning authorities in respect of quarries registered 

within their functional area.   

• Condition No. 5 as imposed by the Planning Authority requires a series of 

road improvement works to be undertaken by the applicant to Local Road 
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L4382. The requirement for these works arose from consultation with 

Wicklow County Council and the applicant has not appealed same.  

• The quarry at Aghfarrell commenced prior to and was extant on the appointed 

day i.e. 1 October, 1964. In accordance with the judgement of the Supreme 

Court (Murphy J.) in Waterford County Council v. John A. Wood Ltd. [1999] 

1 IR 556 Section 24 of the Local Government (Planning and Development) 

Act, 1963 necessarily permitted the continuation to completion of particular 

quarrying works commenced before the appointed day at this location, even 

where they involved a material change of use of the adjoining land.  

• The issue of compliance with the provisions of Article 28 of the Planning and 

Development Regulations is a matter for the planning authority. 

• It is considered that the Environmental Liability Directive is not relevant to the 

continued operation of the existing quarry.  

• The quarry is currently extracting approximately 200,000 tonnes per year. 

• Section 2 of the submitted EIS acknowledges the presence of the two other 

quarries referenced by the appellant, however, the applicants business is based 

on the continued operation of the subject quarry. 

• South Dublin County Council has concluded that the road network in the 

vicinity of the existing quarry, subject to the improvements to the L4382 

required by Condition No. 5, is adequate to serve the continued operation of 

the quarry.  

• Section 3.8 of the EIS addresses in detail the visual impact of the continued 

operation of the existing quarry.  

• The quarry produces low quality fill materials. The stone produced at the 

Ballinascorney and De Selby quarries is of a higher quality and as such it is 

not in the interest of sustainability to use higher quality stone as a substitute 

for lower quality fill materials. On this basis there is a clear need for a number 

of quarries to provide a range of stone products and aggregates. 

• The subject lands have been quarried continuously since in or about 1900 and 

the previous owner of the site, the late Michael (“Sonny”) Murphy, swore in 

an Affidavit that it was his belief that his grandfather quarried the land from 

about 1900 and to his own knowledge his own father quarried the lands from 

the 1940s up to 1964. Since 1964 he, Michael Murphy, quarried the lands at 

Aghfarrell firstly on behalf of his mother up to 1979 and on his own behalf up 

to 1991 when Shillelagh Quarries Ltd. commenced to operate the quarry 

within his existing licensee Ballyboden Quarries Ltd. which had quarried the 

said lands in that capacity since 1989. The quarry therefore commenced before 

1 October, 1964, has been registered pursuant to Section 261 and an 

application for planning permission accompanied by an EIS has been 

submitted as required by the Planning Authority.  

• Shillelagh Quarries Ltd (the applicant) has not failed to disclose that there is a 

public amenity adjoining the quarry.  

• Section 2.5 of the EIS describes the proposed restoration scheme for the 

quarry and the Board is referred to Condition Nos. 35, 37 & 38 as imposed by 

the Planning Authority. Contrary to the appellants assertions it will not require 

millions of tonnes of soil to be imported to the site.  

• The appellants suggestion that all correspondence between Dublin County 

Council and Mr. Frank Patterson and his agents be entered on file is a matter 

for the Planning Authority.  
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• An explanation as to why Dublin County Council did not pursue Mr. Murphy 

as regards the High Court Judgement issued in respect of [1978] ILRM 85 

(Patterson v. Murphy) which established that the quarry was unauthorised and 

required planning permission is a matter for South Dublin County Council. 

• The placement of all planning and environmental material held with regard to 

Mr. Murphy and Shillelagh Quarries Ltd. is a matter for South Dublin County 

Council. 

• It is considered that the description of the development is appropriate and 

includes all ancillary works associated with the quarry.  

• Map No. 2 as referenced in Item No. 31 of the grounds of appeal was not 

provided in colour and therefore it is not possible to respond to the specific 

issue raised by the appellant.  

• The proposed development relates to an existing quarry registered in 

accordance with Section 261 and the subject application was a requirement of 

same. Contrary to the appellants assertion it does not relate to a new 

development and therefore will not create a precedent in respect of any future 

applications for new development in mountainous regions above the 350m 

contour.  

• The submitted EIS and related documentation confirms that the quarry can 

operate in accordance with recommended environmental threshold limit values 

for dust deposition, noise etc. It also incorporates best practice mitigation 

measures for the sector as set out in the DoEHLG’s ‘Quarry and Ancillary 

Activities, Guidelines for Planning Authorities, 2004’ and the EPA’s 

‘Environmental Management Guidelines, 2006’.  

 

OBSERVATIONS: 
 

An Taisce: 

• There is a preliminary requirement in determining the third party appeal to 

consider the implications and relevance of ECJ Judgement C/215/06 dated 3 

July, 2008 to the subject site. The aforementioned judgement has invalidated 

the use of ‘retention’ for developments coming within the EIA Directive and 

the appeal submission contains significant information which puts the validity 

of the application under the EIA Directive in question. 

• The subject site is stated to have been the scene of ‘massive’ intensification of 

works in 2000 and the appeal submission states that the registration of the 

quarry under Section 261 of the Planning and Development Act, 2000, was not 

based on accurate information on the historic use of the site.  

• The subject application is deficient in that the public notices by referring to 

continuation and expansion of quarrying do not address the legal status of 

quarrying on the site in the first instance, nor do they identify the nature and 

extent of unauthorised quarrying on the site for which, in effect, retention and 

continuation is being sought. 

• In addition to the area of the quarry for which retention is being sought, it is 

submitted that the particulars are deficient in failing to identify or describe the 

full nature and extent of development proposed for retention, including road 

construction, deposition of fill and spoil on site, the location of overburden 

mounds, quarry depth and site entrance. 
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• It is submitted that the aforementioned items are preliminary to the evaluation 

of the environmental and planning arguments relating to the suitability of the 

site for quarrying purposes. It is considered that there is an onus on the Board 

to address the legal status of the application under the EIA Directive and to 

determine that the site comes under the considerations set out in the ECJ 

Judgement of 3 July, 2008 thereby invalidating the application and requiring 

action by the Planning Authority to curtail any further unauthorised 

development on site.  

 

Michael John Hales: 

• Around the mid-1960s the observer regularly holidayed on his grandmother’s 

farm at Augh Farrell Farm, Brittas. He submits that at this time the farm was 

primarily used as a self-sufficient smallholding with cattle and chickens and 

that it occasionally benefited commercially from the sale of cattle for market. 

Another small sideline was the drawing of sand from a nearby sandpit though 

this was not located on the family landholding.  

• It is submitted that the farm was always used as an agricultural holding and 

that it was never, as claimed by the applicant, used in the context of a 

commercial quarry, either since, nor during the period from 1936 until only 

recent times. The site area in particular was always covered in grass, heather 

and trees until recent years when an intensification of use came through the 

activities of the applicant.   

 

N.B. On the basis of the family history set out in the foregoing observation it would 

seem that the observer’s father was a step-brother of the late Michael (Sonny) Murphy 

i.e. the observer is a grandchild of the late Martha (nee Hales) Murphy. 

 

Catherine Donohue & Others: 

• The subject lands are zoned as ‘H’ in the County Development Plan and 

regard should be had to same. 

• As children the observers were regularly brought to visit their grandmother on 

the subject lands and thus they are familiar with its layout and use. During the 

1950s & 1960s, and up until 1977, the lands were to all intents and purposes 

very much based on agricultural / farmland use.  

• It is submitted that the observers’ knowledge extends to the subject lands 

comprised in Folio DN 3636 and includes that portion of land which the 

applicant has claimed in both the subject application and the Section 261 

registration application. 

• With regard to the applicants claim that the subject lands have been in use as a 

quarry since 1936 it is noted that statutory declarations were furnished by 

various third parties giving evidence to this effect. Notably, there is no 

procedure within the registration process to verify, rebut or otherwise 

challenge such claims. Therefore, it is submitted that the circumstances 

surrounding the registration of the quarry are fraudulent in that, from the 

observers’ own knowledge, the quarry did not exist prior to 1964. 

• In a survey of the lands by the Land Commission just 2 years before the first 

registration of the land in 1936, the Land Commission maps show that there 

was no mention in the survey of any quarry at this location or that comprised 

in Folio DN 3636.  
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N.B. On the basis of the family history set out in the foregoing observation it would 

seem that the observers are grandchildren of Mrs. Martha (Hales) Murphy, and that 

the directors and secretary of Shillelagh Quarries Ltd are also grandchildren of the 

late Mrs. Martha (Hales) Murphy. 

 

William Michael Collins: 

• It is submitted that the land was always in use as a farm even up to the time of 

the death of Mrs. Martha Murphy in 1988. Contrary to the applicants claim, it 

was never in commercial use as a quarry. 

• The planning fee which accompanied the subject application is incorrect in 

that it was not calculated on the basis or formula of the applicable scale of fees 

having regard to the site area, its commercial status and the submission of an 

EIS. Accordingly, the subject application is invalid. The same error was 

repeated by the applicant in its lodgement of a first party appeal which was 

deemed invalid by the Board.  

• It is considered that the proposed development is subject to the findings of 

ECJ Judgement C/215/06. 

• The application site is the same site which was the subject of High Court 

proceedings under [1978] ILRM 85 which, in turn, established a legal 

precedent with regard to the question of exempted development and 

unauthorised development.  

• It is submitted that the information supplied with regard to the registration of 

the quarry is not factual or accurate.  

• The applicants have intensified the use of the unauthorised development since 

2000. 

• A settlement was made between the father (Mr. Michael Murphy) of the 

persons who comprise the applicant company and the representatives of the 

late Frank Patterson which involved the transfer of Shillelagh Lodge to the 

applicant. This is the only land retained by the applicant company. The 

applicant does not own the subject site comprising Folio DN 3636 which 

appears to be in the ownership of Mrs. Joan Murphy as the widow of the late 

Michael Murphy.   

• The intensification of use of the quarry since 2000 was not challenged in the 

absence of the parties to the agreement / settlement referred to above, 

however, the quarry remains unauthorised as per the decision of the High 

Court in 1978.  

• The Local Authority has not conducted any meaningful or reliable 

investigation in respect of the bona fides of the registration of the quarry. In 

this respect the Board is advised that there are a number of challenges 

currently before the High Court with regard to Section 261 applications and 

given the fact that no appeal can be made as to the accuracy or reliability of 

the statutory declarations which accompany such applications.  

• It is submitted that the Board must be satisfied that the applicant has sufficient 

legal interest in the subject site. Having regard to the title of the application 

site and the history of same, the observer is of the view that the applicant does 

not retain the required sufficient legal interest.  

• Having regard to the zoning provisions of the County Development Plan, it is 

submitted that quarrying above the 350m contour line is contrary to the proper 

planning and sustainable development of the area.  
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• The EIS is considered to be deficient in the following areas: 

 

- It does not include a survey of bryophytes 

- It does not consider the adjoining public lands which include natural 

habitats for red grouse, hare and deer. 

- It does not consider the public walkways through the adjoining forest. 

- There are concerns with regard to public safety given the proximity of 

mounds to adjacent public and forested lands and the absence of 

warning signage. 

- There are deficiencies with regard to the negative impacts of dust, 

noise, pollution, visual impact, groundwater and surface waters etc.  

 

• The proposal will impact on the heritage and scenic beauty of the area. 

• The impact on the substandard road network has not been adequately 

addressed nor have the concerns of Wicklow County Council with regard to 

same. 

• The application does not include any adequate or meaningful proposals for an 

identifiable site office or to address health and safety issues including the 

maintenance of plant and machinery, fuel storage and waste management etc.  

• The R114 is a major arterial route at this location and presently trucks from 

the site transport material to the east via same which has a 3-tonne weight 

restriction.  

  

N.B. On the basis of the family history set out in the foregoing observation, the 

observer is the grandson of the late Mrs. Martha (Hales) Murphy. 

 

RESPONSE TO SECTION 131 NOTICE (circulation of observation received 

from An Taisce): 
  

Response of Planning Authority: 

• None. 

 

Response of Applicant (Ref. No. 3251 ABP L04): 

• An Taisce has requested the Board to address the legal status of the subject 

application having regard to the EIA Directive and to determine that the site is 

subject to the considerations set out in the ECJ Judgement (C-215/06) of 83 

July, 2008 thereby invalidating the application. In this respect the Board is 

referred to Circular PD6/08 issued by the Department of the Environment, 

Heritage and Local Government on 8 October 2008 (copy enclosed), the last 

paragraph of which states the following: 

 

‘It is the Department’s understanding that a notification need not be made in 

respect of a permission granted since 3 July for the continued operation of a 

quarry in respect of which an application for planning permission was made 

under and in strict accordance with Section 261(7) of the 2000 Act, i.e. an 

application, with an environmental impact statement, made within such period 

as was specified by or agreed with the planning authority for the purposes of 

the subsection in respect of a quarry that commenced operations before 1 

October, 1964. (By extension, any such application currently being processed 

may proceed to determination)’.  
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The subject quarry commenced operation before 1 October, 1964 and has been 

in operation since c. 1909 until the present day. It was registered in accordance 

with the requirements of Section 261 and the subject application and EIS were 

submitted in accordance with Section 261(7)(a) of the Act. On the basis of the 

foregoing, and by virtue of the fact that the Planning Authority has not issued 

the applicant with any written correspondence advising them not to act upon 

the permission, the applicant is satisfied that it has acted appropriately in 

respect of the registration of the quarry and the lodgement of the subject 

application and EIS.  

 

N.B. The applicants response to the observation of An Taisce was accompanied by a 

second set of correspondence (Ref. No. 3251 ABP L03) dated 16 February, 2009 

which related to the initial decision of the Board to invalidate the first party appeal on 

the grounds that the proposal related to unauthorised development and therefore an 

incorrect fee had been submitted. This correspondence stated that the original 

planning application (and accompanying EIS) made no reference to any element 

proposed for retention and that it was made solely for the continuance of use and 

extension of the existing quarry pursuant to Section 261 of the Act. It was also 

submitted that the standard application fee paid to the Planning Authority was 

accepted with the application validated and subsequently granted permission. 

 

With regard to Condition No. 3 as imposed by the Planning Authority which requires 

the applicant to lodge a separate planning application to retain and complete land 

reclamation works on adjacent lands, the applicant submitted that these lands lay 

outside of the site area, were the subject of separate enforcement action and did not 

form part of the subject application.  

 

This correspondence subsequently concluded by requesting the Board to reinstate the 

first party appeal, otherwise the applicant would have to seek legal advice, including 

the possibility of an Application for Leave to Apply for Judicial Review. 

 

N.B. The Board subsequently reviewed its earlier decision and opted to allow the re-

submission of the first party appeal without prejudice (Please see the grounds of 

appeal set out above). 

 

Response of Third Party Appellant (Dublin Mountain Conservation and 

Environmental Group): 

• Valuation Office records for Folio No. 3636 show that this land was rated as 

agricultural from the 1930s through to the 1980s. It is submitted that there was 

no quarrying on the subject lands until the 1970s when Mr. Frank Patterson 

took his High Court case.  

• Following the death of Mrs. Martha (nee Hales) Murphy (the occupier of the 

land in the 1930s) a grant of probate was issued in 1990 to her son, Mr. 

Michael Murphy (described as a farmer). The Board is referred to the contents 

of same (copies attached) including the response of Mr. Murphy to the 

following question: 

 

‘If the real estate includes unlet fishing or sporting rights, unlet building land, 

mines sandpits, quarries or other property which has no annual value, to the 
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annual value whereof is no criterion of the market value, full details should be 

given’ 

 

It is submitted that Mr. Michael Murphy made a sworn statement in 1989 that 

the lands in question (c.120 acres) were agricultural in nature and valued at 

£60,000. The Board is subsequently referred to the probate papers following 

the death of Mr. Michael Murphy including the statement that none of the 

property previously referenced was agricultural.  

 

• It is submitted that it is evident that there was no quarrying on the subject site 

pre-1963 and that Mr. Murphy was prevented from quarrying by the late Mr. 

Frank Patterson pursuant to the High Court Judgement [1978] ILRM85. 

• It is believed that Mr. Murphy carted material from adjacent sand and gravel 

pits, however, these do not form part of Folio No. 3636 and were not owned 

by either Martha Murphy or Michael Murphy and are not owned by Shillelagh 

Quarries Ltd. It is submitted that it is these lands from which Mr. Tom 

Watkins extracted sand and gravel and no explosives were used for same. 

Accompanying Valuation Office records purportedly show that these lands 

were registered as a sandpit.  

• It is submitted that the applicant has dumped a significant amount of material 

on those lands to the northeast of the quarry in breach of Waste Framework 

Directive 75/442/EEC as amended by 91/156/EC. In the probate papers of Mr. 

Michael Murphy, Mrs. Joan Murphy (his wife) has sworn that all the land is 

non-agricultural and is therefore all quarry land. No records have been 

furnished with regard to the nature, origin or quantity of this material and the 

applicant has also failed to comply with the request for further information in 

respect of the material dumped and the need to retain same. This illegal 

dumping combined with the intensification of development resulted in a 

significant increase in lorry traffic along the L4382 and the R114. 

• The surrounding county roads are inadequate for the lorries associated with 

the existing quarry and the Road Safety Audit prepared by Atkins confirms the 

substandard condition of both the L4382 and the R114. A copy of a traffic 

count taken in 2005 is enclosed, however, traffic levels have since increased 

due to development in surrounding towns including Blessington.  

• It is submitted that both the applicant and hauliers associated with the quarry 

use a section of the R114 from Aghfarrell to Old Bawn which is subject to a 3-

tonne weight limit.  

• The applicant has failed to address all of the concerns of Wicklow County 

council with regard to the L4382 which has stated that permission should not 

be granted until these issues have been resolved to its satisfaction.  

• The subject application does not include for the retention of (a) the overburden 

mound, (b) the illegal dumping (c) road construction and (d) works to the site 

entrance. The description of the development also fails to include for the 

excavation of the quarry floor and does not identify the area of the quarry for 

which retention is being sought.  

• Conflicting information has been provided with the subject application (e.g. 

annual extraction rates, the number of employees, the frequency of blasting 

etc.) when compared to that which accompanied the Section 261 application.  
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• The EIS fails to note that the site is within the primary catchment area of the 

Blessington Lakes (and Poulaphouca Reservoir) which supply drinking water 

to the Dublin, Wicklow and Kildare areas.  

• The Brittas River has salmonid status and both the river and its tributaries 

contain significant stocks of crayfish which are listed for protection in the First 

Schedule, Part 11, of the European Communities (Natural Habitat) 

Regulations, 1991 (SI 94/97). 

• It is submitted that the analysis carried out by the applicant does not meet the 

criteria required for adequate testing (Primary Drinking Water Standards).  

• The tentative groundwater protection code assigned to the quarry is Pl/H-E. It 

is highly-extremely vulnerable to pollution and demonstrates the sensitivity of 

the aquifer. The proposed development poses an unacceptable risk to both 

ground and surface water systems and Section 3.4 of the EIS is totally 

inadequate.  

• The applicant is not the registered owner of Folio No. 3636, which is the 

correct folio pertaining to the subject lands, as Mr. Michael Murphy 

(deceased) is the registered owner of same. It would appear from the probate 

papers of Mr. Murphy that Joan Murphy is the main beneficiary to his estate. 

Mrs. Murphy is not a director of Shillelagh Quarries Ltd. and no letter of 

consent from her accompanied the application for registration or the subject 

planning application.  

• It is submitted that by not seeking further details with regard to evidence of the 

pre-1964 status of the quarry and land ownership etc. the Planning Authority 

has failed to carry out its statutory requirements under the Act which provides 

for a heightened level of scrutiny in cases of applications for the retention of 

unauthorised development.  

• The applicant significantly intensified works at the quarry in 2000 and also 

introduced drilling and blasting which has resulted in a change of use and an 

intensification of works.  

• The proposed development will adversely impact on the amenity of Brittas 

village. 

• The proposal will adversely impact on the amenity of the Dublin Mountains 

and has already caused irreversible damage to the environment. The Board is 

referred to the ‘Santona Marshes’ case wherein it was determined that member 

states have an obligation to protect and avoid the deterioration of areas that 

ought to be but are not yet formally designated as Special Amenity Areas. In 

the subject case, it is submitted that there should be no development above the 

350m contour as this would contravene the relevant land use zoning as ‘H’ – 

To protect and enhance the outstanding natural character of the Dublin 

Mountain Area.   

• The proposed development would set an undesirable precedent.  

• It is considered that the EIS is deficient and fails to comply with EIA Directive 

85/337/EC. 

• The Environmental Management System is only a paper exercise and is not in 

place in reality. 

• During the Section 261 registration process the applicant indicated that shale 

was being extracted from the site (which can be described as ‘Clay rock that 

splits readily into thin layers along the bedding plane’). This material is being 

processed into four-inch stone by means of crushing and screening in a 
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manner similar to that in 1978. It is submitted that sand and gravel are 

different to shale and that the probate papers issued to Mrs. Joan Murphy in 

2005 described Mr. Michael Murphy as a sand and gravel contractor. This 

sand and gravel was not excavated from the subject site but from adjacent 

lands (as detailed on an accompanying map).  

• Having regard to ECJ Judgement C215/06, it is submitted that the decision to 

grant permission is ultra vires. Accordingly, the Board must annul this 

decision and ‘curtail any further unauthorised development at this site’.  

• No details of pre-planning meetings were entered on file thereby denying third 

parties access to this information. 

• The Board is referred to the contents of High Court Judgement [1978] ILRM 

85 which includes the following: 

 

‘Where present day development differs materially from development carried 

on prior to the 1963 Act, it cannot be said to have been commenced prior to 

the appointed day. The quarrying carried on in the field following the 

agreement of May 1977 was a major intensification of the drawing of shale 

customary in the field prior to 1963. The intensification was such as to render 

contemporary operations materially different from this carried on prior to the 

appointed day. It was, therefore, development requiring permission under Part 

IV of the 1963 Act’.  

 

• It is submitted that there are conflicting accounts with regard to letting of the 

land contained in High Court Judgement [1978] ILRM 85 and the probate 

papers of Mrs. Martha Murphy.  

• The applicant (Shillelagh Quarries Ltd.) has claimed that those lands subject to 

illegal dumping are not in their ownership under Folio No. 3636, although 

they claimed ownership in both the subject application and during the Section 

261 registration of Folio 3636R which was transferred to Folio 3636. 

• A new road, entrance and illegal dumping have all occurred on those lands 

contained in Folio 3636 and are all unauthorised developments. The land 

contained in Folio 3636 on which the unauthorised quarrying activity is taking 

place is not in the applicants ownership and is registered in the Valuation 

Office as agricultural land up to 31 December, 2005.  

• It is submitted that the applicant has increased an area of 25 sq. yrds of 

scraped surface within a 4-acre field in 1973 to 27.9 acres of unauthorised 

quarry without planning permission with an intensification of works in 2000. 

 

RESPONSE TO (2 No.) SECTION 131 NOTICES (dated 30 March, 2010): 
 

In the interest of clarity I would advise the Board that two separate Section 131 

Notices were issued on 30 March, 2010. The first of these notices requested certain 

parties to make submissions / observations on the first party appeal dated 9 March, 

2010. The second notice requested the parties to make submissions / observations on 

the following: 

 

- The submission dated 16 February, 2009 received from SLR 

Consulting on behalf of the applicant 

- The submission from the Dublin Mountain Conservation & 

Environmental Group 
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- The submission received on 18 March, 2009 from Catherine Donohue 

& Others, William Michael Collins and Michael John Hales.  

 

Due to these notices having been issued on the same date, several of the parties to the 

appeal have chosen to lodge combined submissions responding to each of the notices. 

Whilst this has complicated matters I propose to summarise the various responses as 

follows:  

 

Response of Planning Authority: 

• In respect of the letter dated 16 February, 2009 submitted by SLR Consulting 

(Ref. No. 3251 ABP L03) on behalf of the applicant, the Planning Authority’s 

consideration of the matter of the deposition of quarry wastes on adjacent 

lands is set out in the Council’s Record of Executive Business and Manager’s 

Order dated 21 September, 2008, a copy of which has already been forwarded 

to the Board.  

 

Drg. No. 02 which was submitted with the planning application shows that the 

c.48.5 hectares of land ownership as including both the quarry lands and the 

subject area. In this regard it should be noted that Section 8 of the Planning 

and Development (Strategic Infrastructure) Act, 206 provides that conditions 

under Section 34(1) of the principal Act, as amended, may, inter alia, include: 

 

a) conditions for regulating the development or use of land which adjoins, abuts 

or is adjacent to the land to be developed and which is under the control of the 

applicant if the imposition of such conditions appears to the planning 

authority:  

 

i) to be expedient for the purposes of or in connection with the development 

authorised by the permission. 

  

• In relation to the letter dated 16 February, 2009 submitted by SLR Consulting 

(Ref. No. 3251 ABP L04) on behalf of the applicant, the Planning Authority 

has no comments on same. 

• In relation to the third party submissions the Planning Authority has no 

comment on same.  

 

Response of Applicant: 

Response to Third Party Submission: 

• The Board is referred to the comments of Mr. John Gibbons S.C. with regard 

to the historic use and legal issues raised in the appeal (a copy of which is 

enclosed in Appendix 1) in that the lands contained in Folio 3636 have been 

quarried since the 1940s and that such quarrying was carried out prior to 1 

October, 1964, a fact accepted by Mr. Justice Costello in his judgement, 

Patterson v. Murphy [1978] ILRM 85.  

• Sworn affidavits and correspondence from a sister of the late Michael Murphy, 

confirm that quarrying commenced on site prior to 1 October, 1964 and that it 

has continued to-date. 

• The attached land folio map (Figure 1) is based on OSi mapping from 

1908/1909 and indicates quarrying activity with the northern and southern 

areas of the lands. Figure 2 is an extract from an aerial photograph obtained 
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from the OSi dated 5 June, 1973 which also shows quarrying with the Section 

261 area.  

• The Planning Authority has accepted the pre-1963 use of the site by way of its 

registration of the quarry and its request for the lodgement of a planning 

application accompanied by an EIS.  

• It is considered that those references by the appellant to proceedings under 

other statutory codes such as the Valuation Act, Succession Act and Probate 

are irrelevant to the issues to be determined. 

• The reference contained in Folio 3636 to the fact that the ‘Registration does 

not extend to the mines or minerals’ is irrelevant as the subject quarry is only 

extracting stone and not scheduled minerals. 

• Allegations of illegal dumping are being dealt with by the Enforcement 

Section of the Planning Authority and are not considered to be of relevance. 

Furthermore, the lands subject to the alleged illegal dumping are located 

outside of the appeal site.  

• The site address has been correctly identified as Aghfarrell. 

• The restoration scheme for the quarry as set out in Section 2.5 of the EIS does 

not require the importation of any materials to the site. All materials required 

for restoration will be sourced from within the existing site. 

• No evidence has been submitted to support the appellants allegation that a 

massive intensification of works was undertaken at the quarry in the year 

2000. At all material times the applicant has operated the quarry since 1991, 

when it was licensed to operate same by the then owner Michael Murphy, on a 

5½ day basis from 08:00-20:00 on weekdays and 08:00-16:00 on Saturdays. 

Drilling and blasting has been used in the quarry since the 1930s with specific 

blasts taking place in 1946 & 1949 and during the 1950s, 1960s and 1970s. 

Drilling and blasting have been the method of extracting rock in this quarry 

and have not resulted in a change of use or an intensification of works.  

• The subject application does not include any reference to retention but rather 

seeks a continuance of use and extension of the existing quarry as required 

under Section 261. Accordingly, it is submitted that ECJ Judgment C-215/06 

is not relevant as DoEHLG Circular PD6/08 has advised that: 

 

‘It is the Department’s understanding that a notification need not be made in 

respect of a permission granted since 3 July (2008) for the continued 

operation of a quarry in respect of which an application for permission was 

made under and in strict accordance with section 261(7) of the 2000 Act i.e. 

an application with an environmental impact statement, made within such 

period as was specified by or agreed with the planning authority for the 

purposes of the subsection in respect of a quarry that commenced before 1 

October, 1964’.  

 

It is considered that that the subject application can be categorised as per the 

above Departmental Circular and therefore it can proceed to determination. 

 

• With regard to land ownership, Mrs. Joan Murphy is the personal 

representative of the estate of her late husband, Michael Murphy, whose 

estate, including the land in Folio 3636, was vested to her. A letter from Mrs. 

Murphy consenting to the planning application is enclosed.  
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• Following an assessment of the EIS, further information and subsequent 

clarification of further information, the Planning Authority was satisfied that 

the development accorded with the policies and objectives of the Development 

Plan and that it met the criteria set out in Article 94 of the Planning and 

Development Regulations, 2001. 

• All of the issues raised by the Roads Section of Wicklow County Council 

were addressed in response to a request for clarification of further information 

(which included a Road Safety Audit). This was considered by the Roads 

Section of the Local Authority which confirmed that they had ‘no objection 

subject to conditions’.  

• The proposed development concerns an existing quarry registered pursuant to 

Section 261 and does not relate to new development. Accordingly, it will not 

create a precedent in respect of any future planning applications for new 

development above the 350m contour. 

• Section 3.8 of the EIS includes a detailed visual assessment of the subject site 

which concludes that the proposed development will have a limited affect on 

the landscape given the presence of existing extractive operations at both 

Aghfarrell and Ballinascorney Quarries, a number of historical sand and 

gravel pits in the valley floor and extensive blanket forestry plantations.   

• The application includes restoration / landscaping plans for the quarry and 

conditions have been imposed by the Planning Authority accordingly. This is 

consistent with the land use zoning objective ‘To protect and enhance the 

Outstanding Natural Character of the Dublin Mountain Area’.  

• It is submitted that the development will not seriously impact on the amenity 

of either Brittas village or the Dublin Mountains. 

• Contrary to the appellants claims, Section 3.4 of the EIS refers to the surface 

water catchment and states that the watercourse receiving discharge from the 

quarry partly ‘drains to the Poulaphouca Reservoir via the Lisheens River’.  

• The letter of the Eastern Regional Fisheries Board provided by the appellant in 

support of the claim that the Brittas River has salmonid status is almost 12 

years old, however, the river no longer retains such status according to 

characterisation of the river basin under the Water Framework Directive. The 

biological status of the river is discussed in the EIS and reference is made to 

sensitive sites such pNHAs within the catchment. 

• With regard to water sampling, and contrary to the appellants submission, the 

drinking water standards applicable in Ireland are SI 278 of 2007. In any 

event, drinking water standards are not considered appropriate to 

environmental assessment and the water analysis in the EIS targeted 

potentially deleterious parameters arising from quarrying activities. 

• With regard to the adjacent Hegarty Demolition site, it is considered that any 

references to same are irrelevant in that the site is inactive and situated at a 

lower elevation than that of the quarry and, therefore, it cannot affect the 

hydrology and hydrogeology of the quarry.  

• The geology of the site is described in detail in Section 3.3 of the EIS whilst 

groundwater vulnerability is discussed in Section 3.4. 

• The appellant has not provided any evidence to substantiate its claim that 

‘Shillelagh quarries Ltd. has failed to submit an adequate hydrological / 

hydrogeological study and have failed to have regard to 85/337/EEC and the 
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Water Framework Directive’. The submitted EIS is considered to be a fully-

researched, realistic and unbiased appraisal of the quarry operations.  

• An Environmental Management System, incorporating an Environmental 

Monitoring Plan, was submitted to the Planning Authority in December, 2007 

in response to a request for further information. Furthermore, there is an 

ongoing environmental monitoring programme in place at the quarry whilst an 

annual environmental report is also prepared. 

 

Response to Observation of Catherine Donohue & Others: 

This response reiterates the applicants earlier comments (as set out above) with regard 

to the historic use and legality of the existing quarry, the allegation that an 

intensification of use has occurred on site, the visual impact of the proposal and its 

overall compatibility in terms of land use zoning.  

 

Response to Observation of Michael John Hales: 

This response also reiterates the applicants position with regard to the historic use and 

legality of the existing quarry. 

 

Response to Observation of William Michael Collins: 

This response reiterates many of the applicants earlier comments (as set out above) 

with regard to the historic use and legality of the existing quarry, the allegation that an 

intensification of use has occurred on site and environmental considerations. 

Additional comments include: 

 

• The subject application did not include any elements for retention and thus no 

retention fee was paid. The application and EIS were validated by the 

Planning Authority with only the standard application fee having been paid.  

• It is reiterated that the subject application does not include any reference to 

retention but rather seeks a continuance of use and extension of the existing 

quarry as required under Section 261. Accordingly, it is submitted that ECJ 

Judgment C-215/06 is not relevant as per the advice contained in DoEHLG 

Circular PD6/08.  

• ‘In the Matter of Section 27 of the Local Government (Planning and 

Development) Act, 1976 and in the Matter of an Application between Brendan 

Noctor, Brenda Noctor, Frank Patterson, Eily Patterson and Aidan Clarke, 

Applicants – and – Michael Murphy and Shillelagh Quarries Limited, 

Respondents, The High Court, Record No. 1992/41 MCA’, these proceedings 

were ultimately settled and on consent the Order made by Mr. Justice Costello 

on 11 May, 1978 in the proceedings entitled ‘Frank Patterson and Eily 

Patterson, Plaintiffs, - and – Martha Murphy and Trading Services Limited, 

Defendants, The High Court, Record No. 1977/6215P’ was vacated. 

• The ecological survey which accompanied the EIS did not identify any 

protected habitats on site or any protected, rare or endangered plant or animal 

species. 

• Section 2.5.12 of the EIS details the measures to be put in place and the 

proposed barrier system in the interest of public safety and to prevent public 

access to the quarry. 

• All of the issues raised by Wicklow County Council with regard to the local 

road network were addressed in response to a request for clarification of 
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further information whilst South Dublin County Council also considered the 

surrounding road network in its decision to grant permission.  

 

Response of Third Party Appellant: 

Response to First Party Appeal: 

• It is considered that the third party appeal is the only valid appeal made in 

respect of the subject application and that the reinstated first party appeal has 

been lodged outside of the statutory timeframe. 

• The fees lodged by the applicant in respect of both the original planning 

application and the first party appeal are incorrect. 

• No submissions from An Taisce have been circulated to the third party 

appellant. 

• The High Court Judgement [1978] ILRM 85 has ruled that in 1977 the quarry 

constituted unauthorised development  

• The Planning Authority has failed to require the applicant to submit proof of 

quarrying on site prior to 1963 and did not carry out a basic investigation to 

establish the true facts as required by the Act. 

• It appears that there are serious doubts as to the validity of the Section 261 

registration process as quarries are falsely claiming pre-1963 status which are 

not being suitably verified by Planning Authorities.  

• The registration of a quarry does not confer planning permission and, 

therefore, the subject quarry remains unauthorised until granted permission. 

Accordingly, the decision to grant permission is ultra vires. 

• It is submitted that no pre-1963 quarry existed on the lands (please refer to the 

accompanying OSi Map dated 1968 and an aerial photograph dated 5 June, 

1973) as confirmed by the submissions of extended family members. 

• It is believed that quarrying did not take place on these lands until after Mr. 

Frank Patterson purchased Shillelagh Lodge in 1974 who subsequently took 

an action in the High Court which stopped Mr. Michael Murphy from 

quarrying the land by way of an injunction.   

• The observers’ submissions provide a comprehensive account of the history of 

‘Aghfarrell Farm’ and cast serious doubt on the credibility of the evidence 

presented by the applicant in both the subject application and the Section 261 

registration. 

• No agreement has been reached between the DoEHLG and Commission 

Officials on how to proceed with regard to ECJ Judgement C215/06. 

• The Council has failed to comply with the County Development Plan which 

prohibits quarrying over the 350m contour line. It has also failed to comply 

with the mandatory objectives of the Act and has failed to protect the natural 

heritage and fabric of the Dublin Mountains. 

• The applicant has deposited a significant volume of waste material on the 

lands in the absence of a waste permit. 

• The applicant has failed to carry out a surface water and hydrogeological 

assessment. 

• The applicant has failed to comply with the European Liability Directive 

2004/35/CE. 

• The development detrimentally impacts on amenity by reason of traffic 

hazard, dust, noise and environmental pollution. 
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• Conflicting information has been provided in the subject application and the 

Section 261 registration documentation.   

• The submitted EIS is seriously deficient (N.B. Please refer to the appellants 

response to the observation of An Taisce). 

• The road infrastructure is substandard and unsuitable for the development 

proposed. 

• Valuation Records document the lands owned by Mrs. Martha (Hale) Murphy 

as agricultural with no reference to any quarrying works. Maps from the OSi 

in 1969 show no quarry on site.  

 

Specific Response to Conditions Appealed by First Party: 

• With regard to Condition No. 2 it is submitted that other planning authorities 

have imposed a limit on the life of pre-1964 quarries and in this respect it is 

considered that a 10-year limit would be appropriate for the subject quarry. 

Furthermore, it should be noted that on the basis of 95 No. 20-tonne truck 

movements (as detailed by the applicant) 600,000-700,000 tonnes of material 

would leave the site each year. Accordingly, on the basis of 18.2 million 

tonnes of reserves and such a rate of extraction the lifespan of the quarry 

would equate to 30 years.  

• In relation to Condition No. 3 it is submitted that the applicant has dumped a 

significant quantity of material on land to the northeast of the quarry in breach 

of the Waste Framework Directive and that no details of the quantity, nature or 

origin of this material have been provided in either the subject application or 

the Section 261 registration. It is further submitted that conflicting information 

has arisen from the first party appeal with regard to the ownership of lands and 

that it appears that the applicant is not the registered owner of the subject lands 

as claimed in the planning application etc.  

• With regard to Condition No. 4 it is considered that both the R114 and Local 

Road No. L4382 are unsuitable for 20-tonne lorries with particular reference 

to that section of the R114 between Aghfarrell and Old Bawn which is subject 

to a 3-tonne weight restriction. Due to the intensification of works at the 

subject site these roads are in a serious state of disrepair as has been 

acknowledged by the Planning Authority. Levies towards road improvements 

have been imposed on other quarrying operations and in this respect it is 

submitted that the contribution of €675,000 is totally inadequate to upgrade 

the R114 to the required standard. 

 

If the Board decide to delete Condition No. 4 it is submitted that Condition 

No. 5 should also be deleted. It should also be noted that the R114 to the east 

of the quarry and the works to the L4382 were not included in the submitted 

EIS. 

 

• In respect of Condition No. 28(b) it is submitted that the applicant has failed to 

submit an adequate hydrological / hydrogeological study and has also failed to 

have regard to 85/337/EEC and the Water Framework Directive. The applicant 

has not identified the Brittas River as having salmonid status whilst the EIS 

fails to refer to the site location within the catchment area of the Blessington 

Lakes which supply drinking water to the Dublin, Wicklow and Kildare areas. 

There are further concerns with regard to the analysis of water quality and the 

vulnerability of ground and surface waters to pollution.   
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• The appellant has no confidence with regard to the applicants intentions for 

rehabilitation of the subject site. The monies sought by the Planning Authority 

under Condition No. 38, and as suggested by the applicants agent, are 

considered to be inadequate to cover the actual cost of the necessary 

rehabilitation works. 

• Having regard to the applicants accounts and the extent of environmental 

damage it is submitted that the existing quarry is not a viable operation. 

 

The remainder of this submission proceeds to reiterate those points already made by 

the appellant in earlier correspondence.  

 

Response of Catherine Donohue & Others (Observer): 

• The observer is in agreement with the contents of the earlier observations 

lodged by Michael John Hales and William Michael Collins and that of the 

third party appeal.  

• It is reiterated that the current operations at Aghfarrell Farm are unauthorised 

and that there was never a quarry on this site prior to 1963. Any claim to the 

contrary is considered to be without foundation. There was no quarry 

operation of any note in the 1960s and the operation was stepped up in the 

1970s without planning permission. Furthermore, the present use of the site is 

a further intensification which only commenced in 2000 similarly without 

planning permission.  

 

Response of Michael John Hales (Observer): 

• It is reiterated that there was no commercial quarrying operation on site prior 

to 1963 and that the information put forward by the applicant is inaccurate. 

• The observer concurs with the contents of other observations and the third 

party appeal. 

 

Response of William Michael Collins (Observer): 

• The manner in which the subject application has been processed to date is 

questionable as is the decision of the Board to allow the re-submission of the 

first party appeal.  

• It is noted from the appeal file that an inspector’s report was furnished to the 

Board some time ago although the appeal was not determined. It is also noted 

that there is an outstanding Section 5 referral pertaining to the subject site.  

• It is reiterated that it is a matter of public record that there was never any ‘pre-

use’ on site on which to base the subject application for a ‘continuance of use’. 

The operations on site were (and remain) unauthorised. Furthermore, the 

intensification of use which has occurred since 2000 is a change of use in law 

and therefore requires full planning permission.  

• The Section 261 registration is unsound as it was made on foot of submissions 

claiming that the site operated as a quarry prior to 1964 without any 

verification of same. Furthermore, the registration of a quarry does not confer 

planning permission nor does it validate the subject application for a 

‘continuance of use’.  

• In 1978 the High Court ruled that the operation at that time was on a smaller 

scale that they are at present. This ruling set legal precedent and injunctive 

reliefs were also obtained prohibiting the unauthorised quarry operation.  
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• The Planning Authority has erred in granting permission for an unauthorised 

quarry, which is contrary to the proper planning and sustainable development 

of the area, while ignoring the policies and objectives of the Development 

Plan. Accordingly, the first party appeal must be considered as nullified. 

• It is submitted that accompanying information from the Land Commission 

dated 20 April, 2010, together with a map of the application site and the land 

comprised in Folio 3636 DN, makes no mention of a quarry on these lands in 

13 May, 1932. Further documentation is submitted to demonstrate that the 

subject lands were used historically for agricultural purposes.  

• The observer is also in agreement with the contents of the earlier observations 

lodged by Michael John Hales and Catherine Donohue & Others.  

• It is submitted that the observation by An Taisce was not circulated to the 

observer 

 

RESPONSE TO SECTION 131 NOTICE (dated 25 May, 2010 regarding 

circulation of submission by An Taisce dated 21 October, 2008): 
 

Response of William Michael Collins (Observer): 

• The observer is in agreement with An Taisce in that the onus is on the Board 

to address the legal status of the subject site having regard to the ECJ 

Judgement of 3 July, 2008. 

• The Planning Authority failed to notify An Taisce as a prescribed body of the 

subject application. 

• Unauthorised operations have continued on site since the lodgement of the 

subject appeal in October, 2008 with no meaningful enforcement action 

having been taken by the Planning Authority. 

• It is considered that the matter of Usk and District Residents Association v. An 

Bord Pleanala [2008] 1071 JR refers and that the circumstances of same are 

similar to those of the subject case regarding the preliminary issue in which 

the planning process to date has unfolded. The planning application should 

have been invalidated and appropriate action taken against the applicant to 

cease the unauthorised development on site. 

 

DEVELOPMENT PLAN 
 

South Dublin County Development Plan, 2004-2010:- 
Land Use Zoning: 

The proposed development site is located in an area zoned as ‘H’ with the stated land 

use zoning objective ‘To protect and enhance the outstanding natural character of the 

Dublin Mountain Area’. In accordance with Table 10.3: Zoning Objective ‘H’ an 

‘Industry-Extractive’ is open for consideration within the land use zoning objective, 

however, it is expressly not permitted above the 350m contour.  

 

Other Relevant Sections / Policies: 

Chapter 2: Enterprise and Employment: 

Section 2.2: Strategy: 

 

- Facilitate the efficient and sustainable operation of the extractive 

industry in the County. 
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Policy EE17: Extractive Industry: 

It is the policy of the Council to facilitate the operation of the extractive industry in 

suitable locations subject to the protection of amenity and maintenance of 

environmental quality.  

 

Chapter 9: Landscaped, Natural Heritage & Amenities: 

Section 9.3: Policy – Landscape: 

Policy LHA 1: Preservation of Landscape Character: 

It is the policy of the Council to protect the character of the landscape in the County 

in accordance with the policies and objectives of the Development Plan and with the 

“Draft Guidelines for Landscape and Landscape Assessment, 2000” as issued by the 

Department of the Environment and Local Government or any finalised Guidelines 

issued by the Department. 

 

Policy LHA 2: Views and Prospects: 

It is the policy of the Council to protect views and prospects of special amenity value 

or special interest. 

 

(N.B. Views south along the R114 Regional Road are identified for preservation) 

 

Policy LHA15: Dublin Mountain and High Amenity Zones: 

It is the policy of the Council to conserve the character of the Dublin Mountain and 

High Amenity Zones. 

 

Chapter 12: Development Control: 

Section 12.3.4: Extractive Industry 

Section 12.12.7: Upland Mountain Areas / High Amenity Areas 

 

NATIONAL AND REGIONAL POLICY: 
 

The ‘Quarry and Ancillary Activities, Guidelines for Planning Authorities’ published 

by the Department of the Environment, Heritage and Local Government in April, 

2004 note the economic importance of quarries and the demand for aggregates arising 

from the needs of the construction industry with particular reference to house building 

and infrastructure provision. They note that aggregates can only be worked where 

they occur and that many pits and quarries tend to be located within 25km of urban 

areas where most construction takes place.  

 

Chapter 2 identifies appropriate development plan policies and objectives with regard 

to the development of quarries. 

 

Chapter 3 identifies the potential environmental issues associated with the 

development of the extractive industry / quarries and recommends best practice / 

possible mitigation measures in respect of:  

 

- Noise and vibration 

- Dust deposition / air quality 

- Water supplies and groundwater 

- Natural heritage 

- Landscape 
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- Traffic impact 

- Cultural heritage 

- Waste management 

 

Environmental Management Systems are recommended as a quality assurance system 

to measure a company’s operations against environmental performance indicators.   

 

Chapter 4 refers to the assessment of planning applications and Environmental Impact 

Statements. It provides guidance on the information to accompany an application and 

the inclusion of possible planning conditions.  

 

Chapter 5 refers to the implementation of the registration procedures set out in 

Section 261 of the Act.   

 

The ‘Regional Planning Guidelines for the Greater Dublin Area 2004-2016’ provide 

a long-term strategic planning framework for the development of the Greater Dublin 

Area. This framework aims to consolidate the Dublin Metropolitan Area including the 

city centre with an emphasis on improved multi-modal transport systems, increased 

residential development densities, well-designed urban environments and the 

prioritisation of public transport. Development in the hinterland will be balanced by 

the concentration of development into identified towns with strategic green belt lands, 

increased densities and high levels of employment activity, shopping and social 

facilities. The longer-term objective is the creation of self-sufficient towns with 

limited commuting to the Metropolitan Area.  

 

The Guidelines identify the supply of aggregates as a potential ‘bottle-neck’ to the 

provision of the required number of housing units and other developments in the 

Greater Dublin Area and, therefore, they state that it would be prudent to assess the 

situation and identify measures to ensure that adequate supplies of aggregates are 

available to meet the needs of the strategy. Accordingly, the Guidelines recommend 

(Recommendation 10.2) that a review of aggregate resources in and close to the 

Greater Dublin Area, and of planning policies affecting their extraction, be instigated 

with a view to ensuring that adequate supplies of aggregates are available to meet the 

needs of the strategy. 

 

ASSESSMENT 
 

I propose to assess the Third Party appeal first, followed by the First Party’s appeal 

against a number of the conditions. 

 

Third Party Appeal: 
From my reading of the file, inspection of the site and assessment of the relevant 

local, regional and national policies, I conclude that the key issues raised by the 

appeal are as follows: 

 

• The planning status of the existing quarry 

• Intensification of works post-2000 

• Alleged unauthorised dumping of waste material / land reclamation works 

• Traffic implications 

• Impact on the 350m contour line / visual impact on the Dublin Mountains area  
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• The adequacy of the Environmental Impact Statement 

 

These are assessed as follows: 

 

The Planning Status of the Existing Quarry: 
With regard to the planning status of the existing quarry and its implications with 

regard to the determination of the subject case, it is first necessary to consider the 

applicants claim that the existing operation on site commenced prior to 1 October, 

1964 and to review the evidence submitted to substantiate same. The initial planning 

application and accompanying Environmental Impact Statement as submitted to the 

Planning Authority on 1 April, 2007 simply referred to the proposed development as 

comprising the continuance of use of an existing quarry on lands that have been used 

for this purpose since before 1 October, 1964 on a site registered in accordance with 

Section 261 of the Planning and Development Act, 2000. Other than a reference to the 

quarry having commenced operation in c. 1936 no evidence was provided at this stage 

of the application to substantiate the claim of pre-1964 status, and it was during its 

initial assessment of the proposal that the Planning Authority received a submission 

from the appellant which claimed that work at the existing quarry had significantly 

intensified since 2000 and that prior to this it only comprised a small quarry with a 

low output.  

 

Regrettably, in its request for further information issued on 11 June, 2007 the 

Planning Authority choose not to query the legal status of the existing quarrying 

activities, although it did query the planning status of those lands located to the 

northeast of the subject site which were being used for the storage of materials 

associated with the existing quarry works. In its response to the request for further 

information the applicant claimed that the works outside the site boundary involved 

land reclamation works and reiterated its claim that the quarry had been in existence 

since the 1930s. 

 

During the remainder of its assessment of the subject application, up to and including 

its decision to grant permission, the Planning Authority choose not to comment 

further on the applicants claim of the pre-1964 status of the existing quarry or the 

claim by a third party that works on site had been intensified since 2000.  

 

Having reviewed the grounds of appeal, in my opinion, the appellant has raised 

legitimate concerns with regard to the planning / legal status of the existing quarry 

and, whilst I would accept that matters of enforcement are beyond the remit of the 

Board, any issues of unauthorised development on site are relevant considerations in 

the assessment of the subject appeal. Whilst I also note the reference by An Taisce in 

its submission on the subject appeal to the ECJ Judgement C-215/06, in my opinion, it 

is necessary in the first instance to critically analyse the applicants claim that the 

subject site has the benefit of pre-1964 status and, secondly, in the event of accepting 

same, to consider whether or not there has been any intensification of operations on 

site which would amount to a material change of use without the benefit of planning 

permission.  

 

With regard to the claim of pre-1964 status, in its grounds of appeal the appellant 

submits that the subject lands were only used as a farm in the 1930s and not as a 

quarry and that this can be verified from Ordnance Survey mapping which 
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purportedly shows that no quarrying was undertaken at this location until 1970. It is 

further submitted that in Valuation Appeal No. VA06/3/047 it is stated that the quarry   

had been in existence for over 30 years (as on 18 April, 2005) whilst no evidence has 

been supplied to support the claim that the quarry existed prior to 1964 and that it was 

in continuous operation from this date within a defined land area with a regular 

tonnage and rate of extraction. At this point it is of relevance to note that the appellant 

has referred to the ‘original quarry’ as ‘a sand and gravel pit pre-1970’ although it 

subsequently states that this pit is far removed from the present-day quarry. In my 

opinion, whilst the appellant is of the view that the applicant has failed to support its 

claim of pre-1964 status I would suggest that the bulk of the grounds of appeal 

similarly fail to provide any definitive evidence to the contrary, with one notable 

exception. The appellant has referred to High Court Judgement Ref. No. [1978] ILRM 

85 (Frank Patterson and Eily Patterson v. Martha Murphy and Trading Services Ltd.) 

which would seem to relate to the subject site and I note that the applicant does not 

dispute (indeed it would seem to accept) that this case relates to the lands in question. 

 

In summary, this case involved an action taken by the Patterson’s against the then 

owner and operator of the quarry with regard to a claim for damages arising from the 

nuisance generated by quarrying operations which had been developed in close 

proximity to their home. In addition, the Patterson’s brought a Motion pursuant to 

Section 27 of the Local Government (Planning and Development) Act, 1976 for an 

order prohibiting the operations being carried out in the ‘quarry field’. In his 

judgement Mr. J. Costello concluded that the operations then being carried out 

differed materially from those carried on prior to 1 October, 1964 as follows: 

 

‘The object of the present operations is to produce a different product to that 

being produced in 1964. As stated in the parties agreement, the operations are 

designed to manufacture shale. The 4 inch stone now being produced is 

different to shale; it is used for a different purpose in the building industry, and 

it fetches a different price. The method of production is different to that 

obtaining in and before 1964. The raw material (rock) for the end product is 

now obtained by means of blasting and this is done on a regular basis. Large 

crushing and screening plant is used to produce stones of the correct 

dimension. Considerable ancillary equipment is used and a considerable labour 

force employed. Finally, the scale of operations is now a substantial one, and 

bears no relationship to the scale of operations carried on prior to the 

appointed day . . .   

 

 . . . if it appears that the scale of operations has so intensified as to render 

contemporary operations materially different from those carried on before the 

appointed day, this fact can be taken into account in considering whether what 

is presently being done commenced prior to 1 October, 1964 . . . The 

development, I am now considering was in fact, not commenced until the 

summer of last year. Thus, it was and is development which requires permission 

under Part IV of the 1963 Act and in my opinion I should prohibit its use under 

s.27. I should add that if the case fell to be considered as one of ‘development’ 

arising from the making of a material change in the use of land I would have 

reached the same conclusion.’   
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In my opinion, this judgement represents a significant source of reliable information 

relevant to the subject appeal and in this respect I would attach particular weight to it. 

With regard to the background to the subject lands the Mr. Costello found that from 

1964 to 1969 the ‘quarry field’ had been used very intermittently by Mr. Michael 

Murphy (deceased) to obtain shale by means of a mechanical shovel which was used 

to scrape the top of the soil and to put the shale into lorries. In 1969 this field was 

worked more intensively by a Mr. Mansfield for only a period of some weeks using a 

caterpillar bulldozer which scraped the lands to a depth of 7-10 feet in places. After 

Mr. Mansfield vacated the site the field was once again only used very intermittently 

for the purpose of obtaining shale and from time to time it was let for sheep grazing. 

In May, 1977 Mr. Murphy subsequently entered into an oral agreement with a Mr. 

Daragh, the managing director of Trading Services, granting ‘permission to install 

crusher screeners and conveyors and necessary equipment for the purpose of 

manufacturing stone’ and not long after Trading Services brought into the field ‘a 

large crushing plant, a Parker Screening plant, an excavator, two dumpers, a loading 

shovel, a compressor and a drill’. The operations which subsequently commenced 

involved the blasting of large quantities of rock which were loaded by an excavator to 

a waiting dumper which then transferred the rock to a hopper at the rear of the 

crusher. The crushed stone was then transferred by means of a conveyor to a 

screening plant with the four-inch stone loaded into lorries and transported off site i.e. 

the object of the operation was the manufacture of 4-inch stone.   

 

With regard to the pre-1964 use of the lands Mr. Costello found that before 1 October, 

1964 Mr. Murphy Sr. had for some years drawn shale from the quarry field and that as 

long ago as 1946 explosives were used to dislodge material, but that apart from this 

one occasion no explosives were ever used in the field until 1974. It was also accepted 

that there was definitive evidence that shale had been drawn from the field in 1949 to 

be used in the foundations of the Blue Gardenia public house and that in 1962 further 

shale was taken from the field for the foundations of a roadway and factory at 

Baldonnell. On the basis of this evidence and further submissions Mr. Costello found 

that the pre-1964 ‘development’ amounted to the loosening of shale with picks and 

bars, the scraping of portions of the surface of the field with a mechanical shovel, and 

the loading of the shale into lorries with the help of a mechanical shovel. It was 

further held that these operations were carried out intermittency and on a small scale.  

 

This background information is of particular relevance in that it establishes the use of 

the lands in question prior to 1964 and acknowledges that there was some intermittent 

extraction activity undertaken on site. Accordingly, this establishes the general scale 

operations at this time and provides a baseline against which the current operations 

can be compared.  

 

In response to the grounds of appeal, the applicant refers to legal advice received from 

Mr. John Gibbons S.C. and states that the existing quarry commenced prior to and 

was extant on the appointed day i.e. 1 October, 1964. It is submitted that the lands 

have been quarried continuously since c. 1900 with the late Mr. Michael Murphy 

providing a sworn affidavit that it was his belief that his grandfather quarried the 

lands whilst his own father quarried the land from the 1940s up until 1964 at which 

point he, Michael Murphy, quarried the land either on his own or his mother’s behalf 

until 1991 when the applicant, Shillelagh Quarries Ltd., commenced operating the 

quarry. With regard to [1978] ILRM 85 (Patterson v. Murphy) it is submitted that the 
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Murphy’s were not prevented by this Court Order from extending the quarry and that 

the order made in that case was subsequently vacated by Order of the High Court in 

June 1999 as part of the settlement proceedings entitled ‘In the Matter of Section 27 of 

the Local Government (Planning and Development) Act, 1976 and in the Matter of an 

Application Between Brendan Noctor, Brenda Noctor, Frank Patterson, Eily 

Patterson and Aidan Clarke, Applicants – and – Michael Murphy and Shillelagh 

Quarries Limited, Respondents, The High Court, Record No. 1991/41 MCA’. 

Furthermore, it is submitted that under [1978] ILRM 85 (Patterson v. Murphy) the 

court granted injunctive relief to prevent a nuisance being caused to the Plaintiffs and 

under Section 27 it prohibited development ‘being the manufacture of four-inch stone 

by means of blasting and crushing’. In effect, the applicant is making the case that the 

earlier court order only specifically prohibited the manufacture of 4-inch stone and 

did not relate to the wider use of the land as a quarry.  

 

In response to the circulation of the observation made by An Taisce, the appellant has 

supplied a plethora of additional documentation including folio details and probate 

papers which purportedly support its case with regard to the historic use and legal 

status of the quarry, concerns with regard to the applicants legal interest in the site and 

land ownership issues etc. Given the volume and nature of much of this material it is 

difficult to verify same, however, in my opinion, the information most relevant to the 

historic use of the subject lands can be derived from the Valuation Office records and 

the probate papers. In summary it has been submitted that Valuation Office records 

for Folio No. 3636 show that this land was rated as agricultural from the 1930s 

through to the 1980s i.e. not as a (commercial) quarry. Furthermore, following the 

death of Mrs. Martha (nee Hales) Murphy a grant of probate was issued to her son in 

1990, Mr. Michael Murphy, who supplied a sworn statement in 1989 that the lands in 

question (c.120 acres) were agricultural in nature and valued at £60,000. Accordingly, 

the appellant is making the point that the subject lands were described in these legal 

papers at this time as being agricultural in nature i.e. they were not in use as a quarry. 

 

Following the subsequent death of Mr. Michael Murphy, a grant of probate was made 

in 2005 to his wife Mrs. Joan Murphy (the present owner of the subject site) and the 

appellant has also submitted copies of the relevant papers. In the ‘Schedule of Lands 

and Buildings’ the lands are not declared as agricultural, whereas in accompanying 

papers, business assets comprising a quarry with a gross market value of €2,371,000 

are declared. Therefore, the appellant would seem to be claiming that it is only at this 

point that the subject lands were declared as a commercial quarry.  

 

In response to this submission the applicant reiterates its claim with regard to the 

historic use of the quarry and states that the lands contained in Folio 3636 have been 

quarried since the 1940s and that such quarrying was carried out prior to 1 October, 

1964, a fact accepted by Mr. Justice Costello in his judgement, Patterson v. Murphy 

[1978] ILRM 85. It is further submitted that sworn affidavits and correspondence 

from a sister of the late Michael Murphy, confirm that quarrying commenced on site 

prior to 1 October, 1964 and that it has continued to-date. Reference is also made to 

OSi mapping from 1908/1909 which indicates quarrying activity with the northern 

and southern areas of the lands whilst an aerial photograph from the OSi dated 5 June, 

1973 also shows quarrying with the Section 261 area. Finally, it is submitted that the 

Planning Authority has accepted the pre-1963 use of the site by way of its registration 
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of the quarry whilst the appellants references to proceedings under the Valuation Act, 

Succession Act and Probate are irrelevant to the subject application  

 

With regard to the applicants reference to OSi mapping dated 1908 / 1909 as 

indicating existing quarrying activity, whist I would acknowledge that this map does 

identify a gravel pit located within the northernmost extent of the applicants land I 

note that this feature is located outside of the confines of the existing rock quarry on 

the opposite side of the laneway and thus is disconnected from same. Therefore, I 

cannot accept that the presence of this gravel pit establishes the current use of the 

existing rock quarry on lands further south (N.B. I would also suggest that the 

operations associated with a rock quarry such as the method of extraction etc. are 

materially different to that associated with a sand and gravel pit). Secondly, with 

regard to the feature shown on the map on the southernmost fringe of the application 

site, I note that this feature is not clearly identified as a quarry / pit and thus may 

actually be some other form of feature such as an archaeological monument or 

ringfort. In any event, this feature is similarly physically separate from the existing 

quarry operation and thus does not provide any evidence to support the pre-1964 

status of the existing operation as claimed by the applicant (i.e. the existing quarry 

does not form a physical extension of same).  

 

I would accept that the aerial photograph dated 1973 as submitted by the applicant 

does appear to show some ground disturbance within the confines of a single field 

which now forms part of the existing quarry, however, whether this is extraction / 

quarrying activity is unclear. At this point I would refer the Board back to the 

judgement of Mr. J. Costello in Patterson v. Murphy [1978] ILRM 85 in which he 

refers to Mr. Frank Patterson as having walked the ‘quarry field’ prior to purchasing 

Shillelagh Lodge in 1973. At this time Mr. Patterson is stated as having observed that 

some of the topsoil had been scraped away leaving an area of broken rock and shale in 

an area of c. 25 square yards with the rest of the field consisting of rough grazing and 

heather. Although I cannot be definitive it is possible that the area of disturbance 

shown in the aerial photography may correspond with that area referenced by Mr. 

Patterson and as accepted by Mr. J. Costello.  

 

In addition to the information submitted by both the applicant and the appellant, a 

number of observations have also been lodged by grandchildren of the late Mrs. 

Martha (Hales) Murphy which also question the planning history of the existing 

quarry. In summary these parties submit from their own knowledge, having visited 

‘Aghfarrell Farm’, that the lands in question were historically used for agricultural 

purposes and not as a quarry.   

 

On the basis of the foregoing, it is clear that there are conflicting submissions as 

regards the historic use and planning status of the existing quarry and, therefore, on 

the basis of same, it is difficult to draw a definitive conclusion as to whether or not the 

existing quarry has the benefit of pre-1964 status. However, the judgement of Mr. J. 

Costello in Patterson v. Murphy [1978] ILRM 85 provides clarity in this respect and I 

would again emphasise that the applicant (and his legal adviser) acknowledge that this 

judgement pertains to the subject site. Therefore, it is necessary to consider the 

existing operations on site in light of this judgement (N.B. whilst the injunctive relief 

granted under [1978] ILRM 85 would seem to have been vacated through the 
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settlement of a later legal action, it is my understanding that this does not affect the 

earlier findings of Mr. J. Costello as regards the use of the site).  

 

At present, the existing quarry extracts stone / rock for use as general stone fill 

products, including Clause 804 aggregates, for the construction market at a rate of 

450,000 tonnes per annum. Conventional blasting techniques are used to dislodge 

material from the quarry face with blasting operations occurring 2-4 times per month 

depending on market demand. This material is then fed by mechanical loading shovel 

into mobile crushing and screening plant located on the quarry floor to produce 

crushed stone products which are then stockpiled and transported off site by lorry. 

Equipment present on site during the course of my site inspection included 2 No. 

heavy duty dumper trucks, 3 No. crushing / screening plants, excavators, loading 

shovels and various lorries transporting material off site. It was also evident from my 

inspection that a number of different grades of stone products were being produced on 

site and in this respect I would refer the Board to the copy of a Judgement of the 

Valuation Tribunal which accompanied the grounds of appeal and which relates to the 

subject quarry. This document confirms that the quarry produces low grade material 

suitable for use in general site development works, namely, ‘2 and 4 inch down 

materials’. In addition, a representative of the subject applicant confirmed that since 

2005 the quarry produced c. 60,000 tonnes per annum of ‘Clause 804’ material 

(commonly used as a sub-base material in roads construction).  

 

In light of the foregoing, it is clear that the existing quarry is a significant operation in 

terms of its overall scale, extent and means of production. Whilst it would seem that 

the subject lands were previously used on an intermittent basis for the extraction of 

shale on a small scale using somewhat primitive methods, it is clear that the existing 

quarry is a much more sophisticated operation using a variety of plant and machinery 

in addition to regular blasting to produce various stone products on a much larger 

scale. Accordingly, I am of the view that the existing operation bears little resemble to 

the pre-1964 development carried out on site. It would seem that it was only around 

1977 that the operation on site was intensified through the introduction of the regular 

blasting of large quantities of rock and the processing of same into four-inch stone. 

These activities were been ruled to be materially development from the development 

carried out prior to 1 October, 1964 having regard to the object of the operations, the 

method of production and the scale of the operations. Considering the nature and scale 

of the operations presently being conducted from the site it would seem that these 

exceed even those conducted c. 1977 and are far removed from the pre-1964 

operation. Accordingly, it is my opinion that the existing operation on site is 

development which is materially different to the pre-1964 development both by 

reason of the nature and intensity of the works and the making of a material change in 

the use of the land (including the original fields which previously made up the wider 

site and which were used for agricultural purposes). Having concluded that the 

existing operation is development which does not have the benefit of pre-1964 status, 

and in the absence of any grant of planning permission authorising same, in my 

opinion, the existing quarry operation constitutes unauthorised development and thus 

the Board is precluded from considering a grant of permission in this instance.   

 

With regard to the applicants suggestion that the fact that the quarry has been 

registered in accordance with Section 261 of the Planning and Development Act, 

2000, has regularised the planning status of the site, I would refer the Board to 
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Section 5.10 of the ‘Quarries and Ancillary Activities, Guidelines for Planning 

Authorities’ states the following: 

 

 ‘It should be noted that the registration of quarries under section 261 does not 

confer planning consent for a quarry that is an unauthorised development. 

Therefore, an unauthorised development remains unauthorised even after 

registering with the planning authority’. 

 

The registration of the quarry is irrelevant in the determination of its legal status and I 

would also refer the Board to DoEHLG Circular PD/08 in relation to applications 

arising under Section 261(7) of the Act which assumes strict compliance with the 

requirements of that section including that the quarry in question had commenced 

operation before 1 October, 1964. 

 

Furthermore, given the apparent unauthorised status of the existing operation, the fact 

that the quarry exceeds the threshold for the mandatory preparation of an EIS, and 

noting that the subject application should have sought permission to retain the existing 

operation, I am of the opinion that the subject application falls foul of ECJ Judgement 

C215-06 in that it involves an application for a development including a substantial 

retention element where EIA is required.  

 

Intensification of Works Post-2000 
It has been alleged that the existing quarry significantly intensified its operations from 

2000 onwards in terms of the rate of production, traffic levels etc. and, in particular, 

the introduction of blasting, however, such an allegation of intensification is rejected 

by the applicant. Again conflicting information has been provided with regard to the 

intensity of operations conducted from the subject site, however, I would refer the 

Board to the aerial photograph of the site dated 1973 as supplied by the applicant and 

aerial photography of the site taken in 1995, 2000 and 2005 which is publicly 

available from the OSi website.  

 

With regard to OSi aerial photography of the site this is of particular relevance in that 

it establishes a clear timeline as regards the gradual development of the site. In 1973 it 

would seem that the extent of ground disturbance or quarrying works were essentially 

restricted to one field defined along its southern boundary by a drain or ditch. By 

1995 it is clear that the extent of the quarry had significantly extended both 

southwards and eastwards into adjoining lands. By the year 2000 the quarry would 

seem to have doubled in area from that apparent in 1995 whilst by 2005 the quarry 

had extended further southwards and appears to have deepened given the evidence of 

bench workings.  

 

On the basis of the foregoing, it is possible that between 1973 and 1995 the quarry 

workings extended gradually over a 22-year period, although this is somewhat 

speculative in that it assumes a regular rate of extraction, however, I am inclined to 

conclude that during the 10-year period between 1995 and 2005 operations at the site 

significantly intensified both in terms of the extent and depth of the workings. With 

regard to blasting, I note that in his judgement [1978] ILRM 85 Mr. J. Costello 

recorded that as long ago as 1946 explosives had been used to dislodge material, but 

that apart from this one occasion no explosives were ever used in the ‘quarry field’ 
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until 1974. Accordingly, the re-introduction of blasting activities in 2000 could be 

interpreted as an intensification of operations.  

 

On balance, it would seem likely that the quarry operation did intensify over the 

period 1995-2005, however, I do not propose to comment further in this respect given 

my earlier comments with regard to the unauthorised status of the overall operation on 

site.  

 

Alleged Unauthorised Dumping of Waste Material / Land Reclamation Works: 
The lands which have been subjected to unauthorised dumping of quarry waste as 

alleged by the appellant are located to the northeast of the existing quarry on the 

opposite side of the laneway and are not included within the application site as 

outlined in red, although they are detailed on the site location map (Figure 1.2 of the 

EIS) as forming part of the applicants landholding. The initial Planner’s Report noted 

that these lands were the subject of enforcement proceedings with regard to the 

dumping of waste material on agricultural lands and considered that this issue should 

be addressed in the subject application. Therefore, the applicant was required by way 

of a request for further information to outline the planning status of these lands and 

their use for the storage of material associated with the existing quarry and, if 

required, to incorporate the retention of same into the subject application. In response 

to this request, the applicant simply stated that the lands in question were the subject 

of a separate submission made to the Enforcement Section of the Planning Authority 

and that they did not form part of the current application (N.B. It would seem that the 

applicant had previously submitted to the Planning Authority that these infilling 

works constituted land reclamation and thus they were exempted development).   

 

Following a request for clarification on this matter, the applicant submitted that the 

works undertaken to date consisted of the importation of shale and topsoil for land 

reclamation purposes in order to allow the land in question to be used more 

effectively for agriculture i.e. in its original condition the land was unsuited to 

agricultural use due to its topography and poor drainage qualities. The applicant then 

refers to Class 11 of Part 3 of the Second schedule of the Planning and Development 

Regulations, 2001 which states that ‘Development consisting of the carrying out, on 

land which is used only for the purpose of agriculture or forestry, of any of the 

following  . . . land reclamation’ shall be exempted development. It is further 

submitted that the applicants’ family will adhere to the recommendations of a Teagasc 

Agricultural Adviser in respect of the establishment of grass on the reclaimed lands 

and that topsoil will be imported onto the lands in order to complete the works.  

 

In its final appraisal of this issue the Planning Authority took the view that the works 

involved the deposit of waste material, in particular overburden and rock from the 

adjacent quarry, onto former agricultural fields under grass cover, and that this had 

resulted in a material change in the use of the land by reference to the provisions of 

Section 3(2)(b)(iii) of the Planning and Development Act, 2000 in that where land 

becomes used for the deposit of ‘mining or industrial waste, builder’s waste, rubbish 

or debris’ the use of the land shall be taken as having materially changed. The 

Planner’s Report also outlines how, in its opinion the deposit of rock and overburden 

would not be conducive to agriculture and that the subject lands are not currently used 

for agricultural purposes in that they form part of the wider site used as a quarry. 

Accordingly, it considered that there was insufficient evidence to establish that the 
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works were for the purpose of land reclamation for agricultural or forestry use and 

therefore it attached a condition to its notification of a decision to grant permission 

that a separate application be made for the retention and completion of the land 

reclamation works. Notably, the applicant has actually appealed the imposition of this 

condition on a number of grounds including the case that the lands in question are not 

owned by Shillelagh Quarries Ltd and that it is unreasonable to impose a condition 

requiring the applicant to lodge a planning application on lands owned by a third 

party. 

 

In my opinion, given the location of the lands in question outside of the application 

site and their physical detachment from the principle quarrying activity, the 

determination as to whether or not the deposit of this material on these lands is or is 

not exempted development is not of critical importance to the assessment of the 

subject application and I would suggest that such matters would be more 

appropriately assessed through recourse to a Section 5 reference. Accordingly, I do 

not propose to comment further on this matter. 

 

Traffic Implications: 
Access to the existing quarry is obtained via a private laneway which extends 

southwards from Local Road No. L4382 which in turn intersects with the R114 

Regional Road in the form of a priority controlled major / minor (‘T’) junction. This 

junction is located on the outer apex of a tight bend in the R114 with the approach to 

same from the east along the R114 being subject to a maximum weight restriction of 

three tonnes. The overall width and condition of the regional road is reasonable and 

defined by road markings although it narrows on travelling east past the junction with 

Local Road No. L4382 beneath a bridge towards Old Bawn. The local road is winding 

with a carriageway width of c. 4-5m and includes a narrow masonry bridge which is 

only capable of accommodating single file traffic.  

 

Section 3.11 of the EIS states that the existing quarry generates approximately 95 No. 

HGV trips per day with arrival / departure rates being essentially constant at c. 9 trips 

per hour. It is also submitted that neither the current extraction rate nor the number of 

personnel employed at the quarry is proposed to change on account of the proposed 

development.  

 

The road traffic analysis contained in the EIS concludes that the surrounding road 

network has the capacity to accommodate the proposed development, however, it also 

makes a number of recommendations in respect of road improvements. It 

recommends that visibility for traffic exiting the quarry should be improved by the 

Local Authority through the trimming back of the roadside vegetation and the 

installation of convex mirrors on the L4382 in order to improve lateral visibility. In 

addition, it recommended that the Local Authority consider putting in place traffic 

management measures at the narrow bridge which could incorporate a priority control 

arrangement whereby traffic approaching from the quarry direction would have 

priority over oncoming traffic. Finally, it considered that all HGV traffic associated 

with the quarry should be restricted to use Haul Route 1 (westbound along the R114 

to the N81) in order to avoid the three-tonne weight restriction to the east.  

 

With regard to the proposal to install convex mirrors to improve visibility from the 

site exit the Roads Section of the Planning Authority considered such a measure to be 
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unacceptable, most notably, as the local road is situated within the administrative area 

of Co. Wicklow. Accordingly, it was recommended that the application be referred to 

Wicklow County Council for its observations and that adequate vision splays be 

provided at the site entrance. In addition, whilst it was accepted that all traffic from 

the quarry would have to travel westbound along the R114 given the weight 

restriction to the east it was noted that this regional road required extensive 

maintenance each year arising from damage caused by HGV traffic. The sides of the 

road are apparently very weak whilst its narrow width results in lorry wheels 

traversing the edges of the carriageway which are not strong enough to withstand this 

loading. Therefore, it was recommended that the applicant be required to pay a special 

contribution of €675,000 or €67,500 per year for 10 years.   

 

Notably, following a request for further information, the applicant submitted details of 

consultations with Wicklow County Council which raised a number of additional 

roads issues including the overall condition, width and pavement of the L4382 and the 

masonry bridge. It also queried the number of truck movements to / from the site and 

the haul route and it was considered that a Road Safety Audit was required. 

Accordingly, the Planning Authority subsequently requested the applicant to address 

these items by way of clarification of further information. A response to this request 

was received on 30 July, 2007.  

 

With regard to the improvements to the site entrance it is proposed to clear those 

lands to the south of same in order to provide adequate visibility for vehicles exiting 

the site, however, I note that this would appear to necessitate works to lands outside 

of the applicants control and that no consent has been provided for same. Whilst the 

Planning Authority has attached a condition requiring the applicant to submit the 

written consent of the third party landowner as regards the removal of these trees / 

shrubs, in my opinion, such a condition would most likely be unenforceable.  

 

The applicant has also submitted proposals to provide public lighting at the site 

entrance, to provide advance warning signage on the local road, to strengthen and 

resurface the road between the site entrance and the bridge, and to provide centreline 

markings and signage along the local road. In addition, it is proposed to install a 

priority control system at the bridge with various repairs including re-pointing and 

wall and parapet reconstruction to be carried out to the bridge itself. These measures 

would seem to have been accepted by the Planning Authority, however, it has also 

required the applicant to submit (and complete) a scheme for the improvement of the 

R114, or alternatively, to pay a financial contribution of €67,500 per year for a period 

of 10 years. 

 

In principle, whilst I would accept the various proposals submitted as regards road 

improvement, I would reiterate my position that the scale and intensity of the existing 

quarry operation is significantly in excess of that which could be reasonably 

associated with any pre-1964 operation conducted from the site. Accordingly, the 

volume of additional traffic movements generated by the existing quarry should be 

considered in this context, however, I am inclined to accept that the surrounding road 

network can accommodate the level of traffic associated with the proposed 

development subject to the identified road improvements. 
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Impact on the 350m Contour Line / Visual Impact on the Dublin Mountains 

Region: 
The proposed development site is located in an area zoned as ‘H’ with the stated land 

use zoning objective ‘To protect and enhance the outstanding natural character of the 

Dublin Mountain Area’ and whilst an ‘Industry-Extractive’ is open for consideration 

within this land use zoning it is subject to a limitation in that such a use is expressly 

not permitted above the 350m contour.  

 

Notably, the Planning Authority initially expressed concerns with regard to the 

proposal to extend the quarry above the 350m contour line as it was considered that 

such an extension would appear as a visually prominent open cast feature in the 

landscape. Accordingly, the applicant was requested by way of a request for further 

information to omit the proposed extension as it appeared to materially contravene 

Sections 9.3iv and 12.12.7 of the County Development Plan. In response, the 

applicant submitted that the existing quarry had extracted material above the 350m 

contour line for a significant period of time and that this extraction pre-dated the 

introduction of the 350m contour restriction in the South Dublin County Development 

Plan, 1998. Furthermore, it was submitted that as the subject application had been 

lodged pursuant to Section 261 of the Planning and Development Act, 2000, that a 

restriction as suggested by the Planning Authority would entitle the operator / owner 

of the quarry to a claim for compensation under Section 261(8)(b). At this point I 

would refer the Board to information contained in ABP Ref. No. RL06S. RL2473 in 

which the applicant has claimed that the quarrying activity reached the 370m contour 

in 1998 whilst a survey carried out on behalf of the Council found activity at the 

395m contour line in 2004.  

 

The existing quarry is located on the northern slope of Butter Mountain on the fringe 

of the Dublin Mountains and, accordingly, this area is particularly sensitive to 

inappropriate development. At present the existing quarry and overburden storage 

areas are readily visible from various vantage points along the R114 Regional Road 

with the face of the extraction particularly prominent. Notably, the views south from 

the R114 towards the quarry are listed for preservation in the County Development 

Plan and in this regard I would refer the Board to the provisions of Policy LHA 2: 

Views and Prospects of the Plan wherein it is the policy of the Council to protect 

views and prospects of special amenity value or special interest. It is also of relevance 

to note the provisions of Policy LHA15: Dublin Mountain and High Amenity Zones 

which seeks to conserve the character of the Dublin Mountain and High Amenity 

Zones and also Section 12.12.7 of Plan. 

 

Whilst I note the contents of the visual impact assessment which has accompanied the 

EIS, in my opinion, the proposal to extend the quarry further southwards into the 

hillside is unacceptable in light of the detrimental visual impact of same. The 

extension would essentially involve the excavation of the quarry face almost up to the 

ridge line of the existing hill with little in the way of effective screening due to the 

surrounding topography thereby resulting in a significant and permanent 

(notwithstanding the proposed restoration works) scarring of the landscape. In this 

respect I would refer to the Board to the visualisations of the proposed extension as 

detailed in Section 3.8 of the EIS which I consider to demonstrate this point. Whilst I 

would acknowledge that the significance of the visual impact of the proposed works, 

when taken in conjunction with the existing quarrying activities carried out to date, is 
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somewhat reduced, I would again reiterate my earlier comments with regard to the 

historic use and planning status of the existing operation. In my opinion, the existing 

operation on site is development which is materially different to the pre-1964 

development both by reason of the nature and intensity of the works and the making 

of a material change in the use of the land (including the original fields which 

previously made up the wider site and which were used for agricultural purposes). 

Therefore, I would suggest that it would be inappropriate to consider the visual impact 

of the proposed extension in conjunction with that of existing unauthorised works.  

 

The Adequacy of the Environmental Impact Statement: 
In my opinion, the Environmental Impact Statement which accompanied the subject 

application provides a satisfactory description of the receiving environment, the 

proposed development, its impacts and proposed mitigation measures and includes the 

information required by Schedule 6 of the Planning and Development Regulations, 

2001, as amended, and complies with Section 172 of the Planning and Development 

Act, 2000 and Article 94 of the Regulations.  

 

Furthermore, it is considered that the additional documentation submitted in response 

to the requests for further information and subsequent clarification served to address 

those concerns raised by the Planning Authority in respect of noise monitoring etc. In 

my opinion, any outstanding issues such as noise levels, the regulation of blasting and 

the monitoring of surface water discharge to an adjacent stream etc. can be 

satisfactorily addressed by way of condition. However, I would acknowledge that it 

would have been preferable if the applicant had provided additional details with 

regard to any potential impact associated with the dewatering required by the 

deepening of the quarry excavation.  

 

First Party Appeal: 
 

The first party appeal relates to Condition Nos. 2, 3, 4, 28(b) & 38 as imposed by the 

Planning Authority. These are assessed in turn as follows: 

 

Condition No. 2: 

This condition requires the quarry operator to seek and obtain the written consent of 

the Planning Authority, prior to the end of the fifteenth year of the grant of 

permission, for the continued extraction of rock and quarrying. In effect, this 

condition would seem to limit the lifespan of the quarry to only 15 years with the 

possibility that the Planning Authority would ‘consent’ to further works after this 

time. At the outset I would suggest that the wording of this condition is poor in that it 

does not expressly limit the grant of permission to 15 years nor does it include a 

mechanism for resolution in the event that the Planning Authority would not ‘consent’ 

to further works after the expiration of 15 years.  

 

The applicant has submitted that such a condition is inappropriate given the pre-1964 

status of the quarry and as there is no existing limit on the duration of the 

development. It is further submitted that whilst the Board may have concerns with 

regard to future changes in environmental standards and technologies these concerns 

are specifically addressed by Condition No. 19 as imposed by the Planning Authority. 

Furthermore, in the event that the Board opt to impose a limit on the duration of the 

development it is submitted that this should be commensurate with the life of the 
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proven aggregate reserves on site (40 years with an additional two years for site 

restoration) in order to accord with the recommendations of the ‘Quarry and Ancillary 

Activities, Guidelines for Planning Authorities, 2004’. 

 

The subject application has been lodged pursuant to the requirements of Section 261 

of the Planning and Development Act, 2000, as amended. With regard to the 

attachment of conditions, Section 5.6 of the ‘Quarry and Ancillary Activities, 

Guidelines for Planning Authorities, 2004’ advices planning authorities to have 

regard to the matters contained in Chapter 3 i.e. environmental implications. Notably, 

advice pertaining to the life of a grant of planning permission is actually contained in 

Chapter 4 of the Guidelines and this would seem to be intended to apply to normal 

planning applications for quarries as opposed to applications lodged pursuant to 

Section 261. In any event this states that ‘In deciding the length of the planning 

permission, planning authorities should have regard to the expected life of the 

reserves within the site. The purpose of setting a finite period is not to anticipate that 

extraction should not continue after the expiry of that period, but rather to enable the 

planning authority, in conjunction with the developer and environmental authorities, 

to review changes in environmental standards and technology over a decade or more 

since the original permission was granted’. 

 

Having regard to the apparent pre-1964 status of the existing quarry I am inclined to 

suggest that the imposition of a restriction on the lifespan of the operation is 

inappropriate, however, it may be appropriate for the Board to consider restricting the 

existing operation to within the footprint of the existing extraction area thereby 

prohibiting the ‘new’ extension of the quarry further into the mountain and over the 

350m contour line with its associated visual impact.   

 

Condition No. 3: 

This condition requires the ‘operator / developer’ to lodge a separate planning 

application (within 6 months of the date of the grant of permission) for the retention 

and completion of the land reclamation works carried out on agricultural lands to the 

northeast of the site (within the applicants landholding). 

 

In the first instance the applicant disputes the need to lodge an application for 

retention on the grounds that the works comprise land reclamation aimed at improving 

the lands in question for agricultural purposes and, therefore, constitute exempted 

development by reference to Class 11, Part 3, Schedule 2 of the Planning and 

Development Regulations, 2001. Secondly, the applicant states that it does not own 

these lands and therefore the imposition of a condition requiring it to lodge a planning 

application on lands owned by a third party would be unreasonable.  

 

With regard to land ownership, I find it somewhat paradoxical that the applicant is 

now claiming not to retain ownership of the lands subject to the reclamation works 

despite the fact that these lands were clearly included in the landholding map which 

accompanied the initial application. I find this rather disingenuous particularly when 

the applicant company initially claimed that it retained ownership of the quarry lands, 

however, it subsequently transpired that it was not the registered owner of same and 

thus had to submit the written consent of the actual owner, namely, Mrs. Joan 

Murphy.  
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Notwithstanding the foregoing, I would refer the Board to my earlier comments with 

regard to the third party appeal in that the determination as to whether or not the 

deposit of material on the lands in question / land reclamation is or is not exempted 

development is not of critical importance to the assessment of the subject application. 

Therefore, I would suggest that this condition is unnecessary and that the key issue of 

infilling / reclamation works would be more appropriately assessed through recourse 

to a Section 5 reference.  

 

Condition No. 4: 

This condition requires the submission and completion of a scheme for the 

improvement of the R114, or alternatively, the payment of a financial contribution of 

€67,500 per year for a period of 10 years. 

 

In my opinion, having regard to the pre-1964 status of the original quarry, it would be 

inappropriate to attach a condition requiring the payment of a financial contribution in 

respect of road improvements or to require the quarry operator to carry out 

improvements to the R114. However, I would advise the Board, as outlined earlier in 

this report, that the existing quarry has expanded and intensified its activities far 

beyond the original pre-1964 quarry. Therefore, in the event that the Board opts to 

grant permission for the subject proposal based on current extraction rates I would 

suggest that a special financial contribution commensurate with the Planning 

Authority’s estimations would be appropriate.  

 

Condition No. 28(b): 

This condition requires the submission of a hydrological / hydrogeological report in 

respect of the quarry to the Planning Authority within three months of the date of the 

grant of permission. This report is to detail all proposed measures intended to protect 

groundwater resources and it is to have regard to all the relevant requirements of 

Water Framework Directive (or its future equivalent). 

 

Having regard to the contents of Section 3.4 of the submitted EIS I do not consider 

this element of the condition to be warranted.  

 

Condition No. 38: 

This condition requires the lodgement of a bond or equivalent security with the 

Planning Authority to the value of €310,000 in order to ensure the satisfactory 

rehabilitation of the site. Notably, the applicant does not appear to dispute the 

appropriateness of such a condition but rather questions the actual amount of the 

security sought and reference is made to two previous Board decisions in an attempt 

to establish a comparative basis for the calculation of the required security.  

 

It is unclear as to how the Planning Authority arrived at its figure of €310,00, 

however, given the scale of the site, the nature of the proposed restoration works and 

the sensitivity of the site location, I am inclined to take the view that security in the 

amount of €250,000 would be appropriate in this instance.  

 

CONCLUSION: 

 

Notwithstanding my adjudication of the first party appeal, I am of the opinion that the 

existing operations on site have expanded and intensified to such a degree as to 
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constitute a material change of use (without the benefit of a grant of planning 

permission) from any pre-1964 operation carried out from the site. Accordingly, I am 

satisfied that the existing operation constitutes unauthorised development and that the 

Board is precluded from considering a grant of permission in these circumstances.  

 

RECOMMENDATION 
 

Having regard to the foregoing I recommend that permission be refused for the 

proposed development for the reasons and considerations set out below: 

 

Reasons and Considerations: 
 

1. On the basis of the submissions made in connection with the planning 

application and the appeal, the planning history of the site, High Court 

Judgement Ref. No. [1978] ILRM 85 (Frank Patterson and Eily Patterson v. 

Martha Murphy and Trading Services Ltd.), and available aerial photography, 

the Board is not satisfied that the existing quarrying operations presently 

conducted on site commenced prior to the appointed day, namely, 1 October, 

1964, nor are they authorised by a grant of planning permission. Accordingly, 

the Board is precluded from considering a grant of permission for the 

proposed development in such circumstances. 

 

2. Having regard to:- 

 

(a) the planning history of the site, 

(b) High Court Judgement Ref. No. [1978] ILRM 85 (Frank Patterson and 

Eily Patterson v. Martha Murphy and Trading Services Ltd.), 

(c) the nature, scale and extent of activities carried out on site, 

(d) the provisions of Section 261 of the Planning and Development Act, 

2000, as amended, and 

(e) the judgment of the European Court of Justice in Case C-215/06, 

Commission v. Ireland, delivered on 3rd day of July 2008, in which it 

was held that the retention permission system, as it applies in Irish law 

to projects that are required to be subject to Environmental Impact 

Assessment under the EIA Directives, does not comply with the 

Directives, 

 

it is considered that as the proposed development for which permission is 

sought is of a class that requires Environmental Impact Assessment in 

accordance with the requirements of EU Directive 85/337/EEC (as amended) 

and that it includes a significant element of retention permission, the Board is, 

therefore, precluded from considering a grant of planning permission in this 

case. 

 
 

 

Signed: _________________    Date: ____________ 

Robert Speer 

Inspectorate 

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 6 
PLANNING ENFORCEMENT HISTORY DOCUMENTS 



ENFORCEMENT HISTORY 
 
FILE RREFERENCE NUMBER:S6004 
DESCRIPRION OF UNAUTHORISED DEVELOPMENT: Illegal 
Quarrying and dumping (An Bord Pleanala determination 
PL.06S.231371, see Appendix 5) 







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 7 
AN BORD PLEANALA S.5 DETERMINATION PL.06S.RL2473 

 
 



SECTION 5 REFERRALS 
PL.06S.RL2473  
 
WHETHER INTENSIFICATION OF USE OF QUARRY, USE OF EXPLOSIVES, 
LAYING OF MATERIAL FOR A ROAD AND A NEW ENTRANCE ARE OR 
ARE NOT DEVELOPMENT OR ARE OR ARE NOT EXEMPTED 
DEVELOPMENT:- 
 
AN BORD PLEANALA DETERMINATION; 
INSUFFICIENT EVIDENCE WAS AVAILABLE TO MAKE A DECISION ON 
THE ROADWAY AND ENTRANCE 
 
THE INTENSIFICATION WAS DEVELOPMENT AND NOT EXEMPTED 
DEVELOPMENT 
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An Bord Pleanála 

  

Inspector’s Report 

 
Ref.: RL06S. RL2473 

  
Reference:  Whether the intensification of use of quarry, use of 

explosives, laying of material for a road and a new 

entrance are or are not development and are or are 

not exempted development. 

 
Location:  Aghfarrell, Brittas, Co. Dublin. 

 

 

Referred By:  Dublin Mountain Conservation and Environmental 

Group 

 

 

Other Parties:  Shillelagh Quarries Ltd. 

 

 

Planning Authority:  South Dublin County Council 

  

 

Date of Site Inspection:  22 July, 2010 

 
    

INSPECTOR:  Robert Speer  
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INTRODUCTION 
 

This report should be read in conjunction with that of the previous reporting inspector 

and the inspector’s report prepared in respect of ABP Ref. No. PL06S. 231371. 

 

SITE LOCATION AND DESCRIPTION 
 

The subject site is located in the rural townland of Aghfarrell, Co. Dublin, 

approximately 3km southeast of the village of Brittas and 10km northeast of 

Blessington, and extends into the northern slope of Butter Mountain which is in turn 

situated on the fringe of the Dublin Mountains. It is accessed via Local Road No. 

L4382, part of which is situated within the administrative area of Wicklow County 

Council, which extends southwards from the R114 Regional Road between Brittas 

and Oldbawn. The junction of the local road with the R114 is located on the outer 

apex of a sharp bend in the regional road and is situated immediately west of the 

commencement of a 3-tonne weight restriction to the east along the R114. The local 

roadway is winding with a carriageway width of c. 4-5m and includes a narrow 

masonry bridge. Access to the quarry itself, and several residences owned / occupied 

by members of quarry operator’s family, is obtained via a well-maintained 

tarmacadam private roadway which is secured by electronic gates. This roadway 

subsequently forks in two with separate access provided to the quarry and adjacent 

residences and farmlands.  

 

The subject site is irregularly shaped with a stated site area of 28.1 hectares (as 

derived from ABP Ref. No. PL06S. 231371) and presently comprises a working rock 

quarry which has been excavated in a south-easterly direction into the hillside with 

associated crushing, screening and stockpiling of aggregates. Overburden storage 

areas are located along the western extent of the site and also to the north of the 

quarry floor with working benches progressing south-eastwards. A site office, a 

further cabin and a weighbridge are located at the existing entrance to the pit floor.  

 

THE QUESTION BEFORE THE BOARD 
 

On 26 July, 2007 Mr. Michael McCoy on behalf of the Dublin Mountain 

Conservation and Environmental Group applied for a Section 5 declaration from 

South Dublin County Council in respect of a number of items relating to the existing 

quarry located at Aghfarrell, Brittas, Co. Dublin. South Dublin County Council 

subsequently failed to issue a declaration on these issues within the statutory period 

and, therefore, pursuant to Section 5(3)(b) of the Planning and Development Act, 

2000, as amended, Mr. Michael McCoy on behalf of the Dublin Mountain 

Conservation and Environmental Group has now referred the matter to the Board for a 

determination. 

 

Having reviewed the submitted information I am in agreement with the previous 

reporting inspector in that the exact nature of the questions referred to the Board for 

determination is unclear. However, I would concur with her subsequent framing of the 

questions as follows: 
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- Whether the intensification of use of the quarry (including excavation and 

deposition of material and incursion onto additional lands) is or is not 

development and is or is not exempted development. 

- Whether the use of explosives is or is not development and is or is not exempted 

development. 

- Whether the laying of material for a new road is or is not development and is or is 

not exempted development, and 

- Whether the creation of a new entrance is or is not development and is or is not 

exempted development.  

 

RELEVANT PLANNING HISTORY 
 

On Site: 

PA Ref. No. S99A/0016. Was refused on 22 November, 1999 refusing Michael 

Murphy permission to retain an earth embankment for the following reasons (as 

summarised in the Planning Officer’s Report): 

 

• The present quarrying operations on site are unauthorised development in that 

planning permission has not been granted nor were the present operations 

operating prior to October, 1964. As such, it is considered that the retention of 

an earth embankment which serves the unauthorised development cannot be 

permitted. 

• It is considered that the proposed development of an earth embankment in an 

area zoned to protect and enhance the outstanding natural character of the 

Dublin Mountain Area would be contrary to the SDCC Development Plan 

1998 as the development would not protect nor enhance the natural character 

of the area and would be seriously injurious to the amenities of the area and of 

property in the area. 

• A satisfactory stability report for the earth embankment has not been 

submitted. It must therefore be considered to pose a possible threat to public 

safety as it stability cannot be guaranteed. 

• The treatment of watercourses in the area has not been addressed following a 

request for additional information in that regard. As such the proposed 

development may cause serious water pollution. 

• The full extent of the quarrying operation on site has not been submitted, nor 

has an embankment stability report, or proposals to treat watercourses in the 

area. As such it is considered that the application is not sufficiently detailed.  

 

Quarry Registration No. SDQU05A/1. On 19 April, 2006 the Planning Authority 

issued an order pursuant to Section 261(7) of the Planning and Development Act, 

2000, as amended, in respect of the registration of the existing quarry, requiring the 

applicant to apply for planning permission and to submit an Environmental Impact 

Statement to the Planning Authority not later than 18 October, 2006 or such other 

period as may be agreed in writing with the Planning Authority in respect of the 

continued operation of the subject quarry.   

 

PA Ref. No. SD07A/0276 / ABP Ref. No. PL06S. 231371. Application by Shillelagh 

Quarries for permission for continuance of use of existing quarry, all existing 

ancillary facilities, extension of the quarry extraction area by 4.2 hectares to give a 
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total extraction area of 15.5 hectares within site of 28.1 hectares. This application is 

presently on appeal and a decision is pending with the Board.  

 

N.B. The Board is advised to consider the subject referral in conjunction with this 

appeal. 

 

High Court Judgement Ref. No. [1978] ILRM 85 (Frank Patterson and Eily Patterson 

v. Martha Murphy and Trading Services Ltd.): In this judgement Costello J. 

concluded that the operations which were being conducted on site differed materially 

from those carried out prior to 1 October, 1964 in that the object of the ‘new’ 

operation was to produce a different product i.e. the manufacture of 4 inch stone, 

which was used for a different purpose in the building industry and which fetched a 

different price. Furthermore, he considered the method of production as being 

different to that in before 1964 in that the raw material (rock) was being obtained by 

means of regular blasting with large crushing and screening plant used to produce 

stones of the correct dimension. It was also noted that considerable ancillary 

equipment was being used and that a considerable labour force was employed. 

Finally, he concluded that the scale of the operation was a substantial one which 

beared no relationship to the scale of operations carried on prior to the appointed day. 

Accordingly, Costello J. stated that: 

 

‘ . . . if it appears that the scale of operations has so intensified as to render 

contemporary operations materially different from those carried on before the 

appointed day, this fact can be taken into account in considering whether what 

is presently being done commenced prior to 1 October, 1964 . . . The 

development, I am now considering was in fact, not commenced until the 

summer of last year. Thus, it was and is development which requires permission 

under Part IV of the 1963 Act and in my opinion I should prohibit its use under 

s.27. I should add that if the case fell to be considered as one of ‘development’ 

arising from the making of a material change in the use of land I would have 

reached the same conclusion.’   

 

GROUNDS OF REFERENCE 
 

The subject referral does not contain any clear grounds of reference and instead it 

comprises a list of questions, several of which relate to matters which are not suitable 

for determination through recourse to Section 5, including the validity of the Section 

261 registration process and the planning application lodged under PA Ref. No. 

SD07A/0276. Accordingly. I would refer the Board to the questions as set out by the 

previous inspector which have been extrapolated from the submitted referral 

documentation. 

 

RESPONSE TO REFERRAL 

 
Response of Planning Authority 

The response of the Planning Authority to the subject referral includes a background 

of the existing quarry and refers to its registration pursuant to Section 261 of the 

Planning and Development Act, 2000 and the subsequent lodgement of a planning 

application accompanied by an Environmental Impact Statement under PA Ref. No. 
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SD07A/0276. In addition, the response tabulates 13 No. issues raised in the referral 

documentation and comments on each in turn.  

 

In respect of Item No. 1 which queries whether or not the registration of the quarry is 

valid, the Planning Authority has responded by stating that no details have been 

provided regarding any inaccurate information pertaining to same and that the 

registration of the quarry is therefore considered to be valid and in compliance with 

Section 261 of the Act. With regard to Item Nos. 2-11 these are considered to be 

matters for consideration under PA Ref. No. SD07A/0276. In response to Item No. 13 

it has been confirmed that Wicklow County Council was notified of both the Section 

261 registration and PA Ref. No. SD07A/0276. Finally, the Planning Authority states 

that it considers PA Ref. No. SD07A/0276 to be a valid planning application.  

 

Response of Landowner 

None.  

 

RELEVANT LEGISLATION: 
 

The Board received this reference on 17 September, 2007 and therefore the Planning 

and Development Act, 2000, as amended, and Regulations made thereto apply. 

 

Planning and Development Act, 2000: 
Section 2(1) of the Act defines “works” as follows: 

 

“works” includes any act or operation of construction, excavation, demolition, 

extension, alteration, repair or renewal and, in relation to a protected structure 

or proposed protected structure, includes any act or operation involving the 

application or removal of plaster, paint, wallpaper, tiles or other material to or 

from the surfaces of the interior or exterior of a structure. 

 
Section 3(1) of the Planning and Development Act, 2000, as amended, states as 

follows: 

 

“Development” in this Act means, except where the context otherwise requires, 

the carrying out of any works on, in, over or under land or the making of any 

material change in use of any structures or other land.  

 

Section 4(2) of the Act states that the ‘Minister’ may by regulations provide for any 

class of development to be exempted development for the purposes of the Act.  

 

ISSUES AND ASSESSMENT 
 

Whether the intensification of use of the quarry (including excavation and deposition 

of material and incursion onto additional lands) is or is not development and is or is 

not exempted development: 

 

With regard to the intensification of use of the existing quarry I would refer the 

Board to my report prepared in respect of ABP Ref. No. PL06S. 231371 in which I 

have concluded that the operations presently conducted from the existing quarry 
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constitute a material and unauthorised intensification of works and the making of a 

material change in the use of the land.  

 

The existing quarry is a significant operation in terms of its overall scale, extent and 

means of production and whilst it would seem that the subject lands were previously 

used on an intermittent basis for the extraction of shale on a small scale using 

somewhat primitive methods, it is clear that the existing quarry is a much more 

sophisticated operation using a variety of plant and machinery in addition to regular 

blasting to produce various stone products on a much larger scale. Accordingly, I am 

of the view that the existing operation bears little resemble to the pre-1964 

development carried out on site. It would seem that it was only around 1977 that the 

operation on site was intensified through the introduction of the regular blasting of 

large quantities of rock and the processing of same into four-inch stone. Notably, 

these activities were ruled by Mr. J. Costello in High Court Judgement Ref. No. 

[1978] ILRM 85 (Frank Patterson and Eily Patterson v. Martha Murphy and 

Trading Services Ltd.) to be materially development from the development carried 

out prior to 1 October, 1964, having regard to the object of the operations, the 

method of production and the scale of the operations.  

 

Considering the nature and scale of the operations presently being conducted from 

the site it would seem that these exceed even those conducted c. 1977 and are far 

removed from the pre-1964 operation. It is my opinion that the existing operation on 

site is development which is materially different to the pre-1964 development both 

by reason of the nature and intensity of the works and the making of a material 

change in the use of the land (including the original fields which previously made up 

the wider site and which were used for agricultural purposes). Having concluded that 

the existing operation is development which does not have the benefit of pre-1964 

status, and in the absence of any grant of planning permission authorising same, in 

my opinion, the existing quarry operation constitutes unauthorised development 

through the material intensification of works. I am also of the opinion that the extent 

of the quarry has been extended beyond the confines of that area originally quarried 

and that there has been a material change in the use of lands.  

 

Furthermore, in my opinion, aerial photography obtained from the OSi would tend to 

support the proposition that the existing quarrying operation significantly intensified 

both in terms of the extent and depth of the workings during the 10-year period 

between 1995 and 2005. With regard to blasting, I note that in his judgement [1978] 

ILRM 85 Mr. J. Costello recorded that as long ago as 1946 explosives had been used 

to dislodge material, but that apart from this one occasion no explosives were ever 

used in the ‘quarry field’ until 1974. Accordingly, the re-introduction of blasting 

activities in 2000 could also be interpreted as an intensification of operations 

 

On the basis of the foregoing, it is my opinion that the intensification of the use of the 

quarry through both an intensification of works and the making of a material change 

in the use of the lands through an extension of the quarry area constitutes 

development which is not exempted development.  

 

 

With regard to the referrer’s comments in relation to the deposition of material on 

land it would seem that this is in reference to those lands located to the northeast of 
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the existing quarry which have been subjected to apparent ‘land reclamation’ works as 

claimed by Shillelagh Quarries Ltd. In this regard I would refer the Board to my 

report prepared in respect of ABP Ref. No. PL06S. 231371. 

 

Whilst the general act of the deposition of material on land would most probably 

involve an act of construction and therefore constitute works on land i.e. 

‘development’ as defined by the Act, it is possible that these works may constitute 

exempted development through recourse to Class 11 of Part 3 of the Second Schedule 

of the Planning and Development Regulations, 2001 which states that ‘Development 

consisting of the carrying out, on land which is used only for the purpose of 

agriculture or forestry, of any of the following  . . . land reclamation’ shall be 

exempted development. However, given the general lack of detail contained in the 

referral with regard to the works, including the specifics of the site location and the 

exact extent, depth and nature of the fill material deposited, I am unable to confirm 

whether or not they are exempted development.  

 

Whether the use of explosives is or is not development and is or is not exempted 

development: 

 

At present, conventional blasting techniques are used to dislodge material from the 

quarry face with blasting operations occurring 2-4 times per month depending on 

market demand (as derived from ABP Ref. No. PL06S. 231371). In my opinion, the 

carrying out of such blasting operations for the excavation of rock comprises ‘works’ 

and, therefore, pursuant to Section 3(1) of the Planning and Development Act, 2000, 

as amended, can be defined as development which is not exempted development. 

Notably, this would seem to be supported by Section 5.11 of the ‘Quarries and 

Ancillary Activities, Guidelines for Planning Authorities, 2004’ which identifies 

major changes in production methods, including the introduction of blasting, as 

constituting a ‘material change’. Whilst the use of explosives in itself cannot be 

considered to constitute development, the actual act of blasting can be categorised as 

works i.e. development.  

 

With regard to the subject site, I would refer the Board to High Court Judgement Ref. 

No. [1978] ILRM 85 (Frank Patterson and Eily Patterson v. Martha Murphy and 

Trading Services Ltd.) in which Mr. J. Costello concluded that the scale of the 

operations then being carried out on site had been so intensified as to render them 

materially different from those carried on before the appointed day. In this respect he 

noted that the object of the operation was to produce a different product (4-inch 

stone) to that being produced in 1964 (shale), that the method of production was 

different to that obtaining in and before 1964 in that raw material (rock) for the end 

product was being obtained by means of regular blasting, and that the scale of the 

operations were substantial and bore no relationship to the scale of operations carried 

on prior to the appointed day. 

 

In ABP Ref. No. PL06S. 231371, the applicant has submitted that under [1978] 

ILRM 85 (Patterson v. Murphy) the court granted injunctive relief to prevent a 

nuisance being caused to the Plaintiffs and that under Section 27 it prohibited 

development ‘being the manufacture of four-inch stone by means of blasting and 

crushing’. In effect, the case is made that the court order only specifically prohibited 
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the manufacture of 4-inch stone by means of blasting and crushing and did not relate 

to the wider use of the land as a quarry and the carrying out of blasting within same.   

 

Whilst I would accept that the order made under [1978] ILRM 85 (Patterson v. 

Murphy) seems to be specific in prohibiting the manufacture of four-inch stone by 

means of blasting and crushing, I would draw the Board’s attention to further 

comments contained in the judgement. It would seem that prior to 1964 it was found 

that as long ago as 1946 explosives were used to dislodge material in the quarry, but 

that apart from this one occasion no explosives were ever used in the field up until 

1974. During this period excavations were carried out intermittently on a small scale 

using somewhat primitive techniques involving the loosening of shale with picks and 

bars and the scraping of portions of the surface of the field with a mechanical shovel. 

On the basis of the foregoing, it would seem that it was accepted that some ‘minor’ 

quarrying operations were conducted from the lands prior to 1964, however, there 

were concerns with regard to the introduction of regular blasting and the overall 

increased scale and intensity of the quarrying operation. Therefore, I would suggest 

that the aforementioned court order is open to interpretation and that it may have 

been intended to restrict blasting as a whole in the quarry operation. In any event, it 

would seem clear that the re-introduction of blasting in the existing quarry c. 2000 (as 

alleged by the appellant in ABP Ref. No. PL06S. 231371) and the continued use of 

same would involve an intensification and material change in the nature of the works 

carried out on site and would, therefore, constitute development which is not 

exempted development. 

 

Whether the laying of material for a new road is or is not development and is or is 

not exempted development: 

 

At present, a private laneway extends from the public road (Local Road No. 4382) to 

provide access to a number of residences, agricultural lands and the existing quarry. 

This laneway is well-maintained and surfaced in tarmacadam and subsequently forks 

in two to provide separate access to the quarry itself, however, it is unclear as to what 

extent of laneway / roadway the subject referral relates to, and in the absence of 

further details, I am unable to comment further on this issue. 

 

Whether the creation of a new entrance is or is not development and is or is not 

exempted development: 

 

In the absence of any site specific information with regard to the entrance to which 

the subject referral relates I am unable to comment on its planning status. The existing 

quarry is accessed via a shared private laneway which extends from the public road, 

however, this laneway subsequently forks in two to provide separate access to a 

number of dwelling houses and the quarry itself. Without further clarity as regards the 

location of the entrance in question I am unable to investigate it.  

 

RECOMMENDATION 
 

It can be concluded, given the foregoing, that the intensification of the use of the 

quarry is development and is not exempted development whereas the use of 

explosives is not development. With regard to the question as to whether or not the 

laying of material for a new road is or is not development and is or is not exempted 
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development, and whether the creation of a new entrance is or is not development and 

is or is not exempted development, in the absence of sufficient site specific 

information pertaining to these items, it is not possible to make a determination on 

same. Accordingly, a draft order is set out below: 

 

ORDER 
 

WHEREAS a question has arisen as to whether the intensification of the use of a 

quarry, the use of explosives, the laying of material for a road, and a new entrance, are 

or are not development and are or are not exempted development: 

 

AND WHEREAS the said question was referred to An Bord Pleanála by Mr. Michael 

McCoy on behalf of the Dublin Mountain Conservation and Environmental Group on 

the 17
th

 day of September, 2007: 

 

AND WHEREAS An Bord Pleanála in considering this reference, had regard 

particularly to -  

 

a) Sections 2, 3 & 4 of the Planning and Development Act, 2000, 

b) the planning history of the site, including PA Ref. No. SD07A/0276 / ABP 

Ref. No. PL06S. 231371, and 

c) High Court Judgement Ref. No. [1978] ILRM 85 (Frank Patterson and Eily 

Patterson v. Martha Murphy and Trading Services Ltd.) 

 

AND WHEREAS An Bord Pleanála has concluded that –  

 

a) the intensification of the use of the quarry through the carrying out of 

operations which are materially different to the pre-1964 development both by 

reason of the nature and intensity of the works and the making of a material 

change in the use of the land,  

b) the use of explosives is not in itself development 

 

NOW THEREFORE An Bord Pleanála in exercise of the powers conferred on it by 

Section 5 of the 2000 Act, hereby decides that: 

 

a) the intensification of the use of the quarry is development and is not exempted 

development, 

b) the use of explosives is not development 

 

 
 

Signed: _________________    Date: ____________ 

Robert Speer 

Inspectorate 
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An Bord Pleanála 

 
 

PLANNING AND DEVELOPMENT ACTS 2000 TO 2010 

 

 

South Dublin County 

 

 
An Bord Pleanála Reference Number: 06S.RL.2473 

 

 

WHEREAS a question has arisen as to whether the intensification of the use of a 

quarry, including the use of explosives for blasting, the laying of material for a new 

road and a new entrance on lands at Aghfarrell, Brittas, County Dublin are or are not 

development or are or are not exempted development: 

 

 

AND WHEREAS Dublin Mountain Conservation and Environmental Group care of 

Michael McCoy of Ballinascorney Upper, Brittas, County Dublin requested a 

declaration on the question from South Dublin County Council and no declaration 

issued by the planning authority: 

 

 

AND WHEREAS the said Dublin Mountain Conservation and Environmental Group 

referred the question for decision to An Bord Pleanála on the 17
th

 day of September, 

2010: 

 

 

AND WHEREAS An Bord Pleanála, in considering this referral, had regard 

particularly to - 

 

(a) sections 2, 3 and 4 of the Planning and Development Act, 2000, as amended, 

 

(b) the planning history of the site, including the submission made in connection 

with planning register reference number SD07A/0276, An Bord Pleanála 

reference number PL 06S.231371, and 

 

(c) High Court Judgement Ref. No. [1978] ILRM 85 (Frank Patterson and Eily 

Patterson v. Martha Murphy and Trading Services Limited): 

 

 

 



_____________________________________________________________________ 

06S.RL.2473                                An Bord Pleanála Page 2 of 2 

AND WHEREAS An Bord Pleanála has concluded that - 

 

(a) insufficient evidence has been put forward to enable the Board to reach a 

decision in relation to the planning status of the laying of material for a road 

and of a new entrance, 

 

(b) the intensification of the use of the quarry, and including the use of explosives 

for blasting, constitutes the carrying out of operations which are materially 

different to the development carried out on the lands before the 1
st
 day of 

October 1964, by reason of the nature and intensity of the operations 

amounting to the making of a material change in the use of the land, 

 

(c) the change of use is considered to be a material change of use and the said 

material change of use constitutes development,  

 

(d) there is no provision in the Planning Acts or Regulations by which the said 

development is exempted development, and 

 

(e) no permission under the provisions of either the Local Government (Planning 

and Development) Acts, 1963-1999, or the Planning and Development Acts, 

2000-2010, has been granted authorising the said development.  

 

 
NOW THEREFORE An Bord Pleanála, in exercise of the powers conferred on it by 

section 5 (3) (b) of the 2000 Act, hereby decides that the intensification of the use of 

the quarry, and including the use of explosives for blasting, at Aghfarrell, Brittas, 

County Dublin, are development and are not exempted development, 

 

 

MATTERS CONSIDERED 

 
In making its decision, the Board had regard to those matters to which, by virtue of 

the Planning and Development Acts and Regulations made thereunder, it was required 

to have regard. Such matters included any submissions and observations received by 

it in accordance with statutory provisions. 

 
 

 

 

 

 

 

 

Member of An Bord Pleanála 

duly authorised to authenticate 

the seal of the Board. 

 

 

Dated this              day of                            2010. 
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                                                                            6, Estate Cottages, 
                                                                             Shelbourne Road, 
                                                                             Ballsbridge, 
                                                                             Dublin 4. 
 
 
 
Tony Shanahan 
Administrative Officer 
South Dublin County Council 
Planning Department 
Town Centre 
Tallaght  
Dublin 24                                            
 
 

RE  Observation Submission to REVIEW OF QUARRIES under 
Section 261A of the Planning and Development Act 2000. 
 
Dear Sir 
 
I refer to the above and wish to make the following observations by way of 
invited submissions to SDCC and refer to  the Notice on the website at Nr. 5 
where it states “  Any person may make submissions or observation in 
writing without payment of a fee, to south Dublin County Council in relation to 
any quarry in its administrative area not later than 6 weeks after the date of 
this notice. “ . 
 
I wish to draw attention to the illegal quarry at Aghfarrell, Brittas Co Dublin 
and operated by Shillelagh Quarries Limited. 



 
The application made in respect of this quarry under section 261 was not 
properly considered and there was false information submitted on foot of the 
application form with regard to the ownership of the lands contained in folios 
which no longer existed and where the unauthorized development was taking 
place. South Dublin County Council granted permission for continuance of 
use in full knowledge that the operation was illegal and thankfully the decision 
of SDCC, which was ultra vires has been overturned by An Bord Pleanala by 
order dated 24th December 2010. 
 
The subject quarry is still being investigated by the senior planner who 
granted permission for continuance of use and has now been given the 
enforcement file to regularize various breaches and illegality, however there 
has been no meaningful action or any visible action taken to date by SDCC 
against the owner or operators of the illegal quarry.  
 
 
 
This beggars belief and I am awaiting an explanation from Mr Horan, the 
County Manager to account for this and explain why the same planner who 
granted permission for a known illegal and unauthorized operation at lands in 
Aghfarrell,  has now charge of an  enforcement file to which much of the 
irregularity consequently arising,  can be attributed to him granting permission 
( ultra vires) in the first place,  for a known illegal and unauthorized 
development. 
 
I submit that the proposals contained in the above review raise concern  
regarding this particular quarry and any attempt to alter the procedures of 
Section 261A of the Planning and Development Act 2000 as proposed by 
SDCC for control, could in circumstances where it to allow or permit to create; 
 



(i) further opportunity to re-apply under the section 261a where the 
operators of this unauthorized development, possess no planning 
permission by way of order of ABP. 

 
 

(ii)  which was previously determined by the High Court to be an 
unauthorized development.  

 
 

(iii)  the subject site in which the illegal operations continue to take 
place is not a quarry pre October 1st 1964. 

 
The above if permitted to unfold would likely result in the matter being 
complained of further in other forums and through procedures provided for 
under EU directives and reported to other superior authority notwithstanding 
the provision for the matter to be referred to ABP. 
 
There is still no provision for third party evidence or participation in the 
application for a section 261 and accordingly this remains open to 
constitutional challenge. The proposed changes under the review would 
significantly add to excluding third parties from participation in this process as 
a review does not contain proposals to allow for same. 
 
Accordingly in the circumstances I do not believe that the “ review”  of 
quarries as proposed, can be trusted by the public and in particular to the 
above named illegal quarry to be open or fair.   
 
 
William M Collins 
 
January 27 2012. 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 9 
PATTERSON V MURPHY, HIGH COURT 1977 NO.6215P  























 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX10 
DRAWING RFI 01 DATED SEPTEMBER 2005 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 11 
OS MAP REF. NO. 24-15, SCALE 1:2,500, REVISED 1969 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix 12 
Aerial photography 
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APPENDIX 13 
S. 261 MANAGER’S ORDER AND REGISTRATION APPLICATION 
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